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OPINION
In accordance with the Charter School Law, Act of June 19, 1997, P.L. 225, No. 22, as
amended, 24 P.S. §17-1701—A et. seq. (hereihéf_ter “CSL”/ “Law™), this matter comes before the
Pennsylvania State Charter School Appeal Board (hereinafter “CAB”) on appeal by the Eastern
University Academy Chaﬁer School (hereinafter “EUACS”) from an April 26, 2018 decision by
the School District of Phﬂadelphia’g School Réform Commission (“SRC”) which denied
EUACS’s charter renewal request. .EUACS is a charter school located at 3300 Henry Ayenue,
Philadelphia, PA 19129. In 2009, the School District of Philadelphia (the “School District™) |
granted EUACS a charter to operate a charter school for a term of three (3) yearé, beginning on’
July 1, 2009 and en(iing on June 30, 2012 (the “Charter”). The Charter limited EUACS’s
enrollment to grades 7 through 12.
The School Disﬂict renewed the Charter for a five-year term beginning July 1, 2012 and
ending on June 30, 2017. In the Fall of 2016, EUACS sibmitted an application to the School

District for the fenewal .of its Charter (the “Renewal Application”). The School District’s

Charter Schools Office (“CSO”) oversaw the evaluation of the application and began its



evaluation in the Fall of 2016 by collecting data, conducting site visits and developing a Renewal

Rubric through which it assigned weights to infonnation submitted by EUACS.

The CSO published a Renewal Report on or about June 1, 2017 in which it recommended
that the Charter not be renewed. The SRC thereafier passed Reso]ution. SRC-8 (the “Nonrenewal
Notice™) on June 15, 2017 after finding subétantial grounds for the nonrenewal of the EUACS
Charter based upon approximately fifty-five (55) purported deficiencies.. The SRC directed that
a public héaring be conduéted to address tﬁe CSO’s recommendation not to renew the Charter.
The School District appointed a Hearing Ofﬁce; to conduct public hearings and issﬁc a proposed
report.

Hearings were held over the course of 14 days, from Octpber 9, 2017 through December
20, 2017. The hearing record remained olsen until January 19, 2018 for public comment. The
Hearing Officer issued his proposed report on March 14, 2018 in which he recommended that
EUACS’s Charter not be renewedlupon concluding, in part, that EUACS “violated matérial
standards and conditions contained in its written charter, has fajled to meet applicable
requirements for student performance, and has violated applicable laws from Which 1t has not
been exempted.” The SRC voted not to renew the Charter by Resolution dated April 26, 2018
(“SRC-3"). EUACS initiated this appeal from the SRC’s decision on June 27, 2018.

EUACS challenges the nonrenewal of its Charter on muitiple grounds, including the

- SRC’s/School District’s failure to nonrenew the Charter prior to its expiratién. EUACS also
refutes the factual underpinnings of several of the CSO’s claims and asserts that many of the
grounds for the noménewal have ﬁo basis in the Public School Code, Charter School Law or

regulations. Instead, it contends that the CSO imposed renewal standards which were not

required by law. EUACS additionally asserts that the School District failed to meet its burden of



proof on many of its claims, that its student performance standards were improperly compared to
special admission schools, that several of its infractions do not warrant nonrenewal, and that the
Hearing Officer was biased in his review of its Renewal Application.

FINDINGS OF FACT

The CAB adopts by reference and incorpo.rates herein the Findings of Fact set forth in the
Hearing Officer’s March 14, 2018 Report adopted by the SRC on April 26, 2018, I3

CONCLUSIONS OF LAW

1. | The CAB has jurisdiction over this matter. 24 P.S. §17~1729—A.

2. The Charter School Law, Actof June 9, 1997, P.L. 225, No. 22, govems the nonrenewal
of a charter by a school district in thé CpmmonWeﬂth of Pennsylvania. 24 P.S. §§17-1701-A et.
seq. (“CSL”/ “Law”).

3. Eastern University Academy Charter School is a charter school o_pérating pursuant to the
CSL within the School District of Philadelphia. ‘ 24 P.S. §17-1701-A et. seq.

4. In detémﬁning whether a school district’s nonr@new_al of a charter is appropriate, the
CAB shall giw;e due consideration to the findings of the school district’s board of directors and
specifically articulate its reasons for agreeing or disagreeing with the board of directors. 24P,
§1;Z~1 729-A(d); see also, West Chester Area School District v. Collegium Charter School, 760
A.2d 452 (Pa. Cmwlth. 2000).

5. The intent of the Pennsylvania General Assembly in enacting the Charter School Law
was, inter alia, to establish aﬁd maj'ntain schools that improve pupil‘ learning, to increase learning
| opportunities for all pupils, to encourage the use of different and innovative teaching standards

and to hold charter schools accountable for meeting measurable académic standards. 24 P.S.



§17-1701-A. See, New Hope Academy Charter School v. School District of the City of York, 89
A.3d 7’3'1 (Pa. Cmwlth. 2014). | |
6. During the térm of a charter or at thé end of the term of a charter, the local board of
school directors of a school district may choose not to renew the charter of a charter school .based
on any of the following:
(a) One or more material violations of any of the conditions, standards or procedures
contained in the written charter sighea .pursuant to section 17~17ﬁ0—A.
(b) Failure to meet the requirements _fﬁr student performance set forth in 22 Pa.Code Ch.
| 5 (relating to curriculum) or subsequent regulations promulgated to replace 22
Pa.Code Ch. 5 or failure to meet any performance standard set forth in the written
charter signed pursuant to section 1716-A.
(c) Failure to meet generally accepted standards of fiscal management or audit
requirements.
(d) Violation of provisions of this article.

() Violation of any provision of law from which the charter school has not been
exempted, including Federal laws and regulati'ons governing children with
disabilities.

.. (f) ' The charter school has been convicted of fraud.
24 P.S. §17—1.729—A(a).
7. The local board of school directors must give notice of nonrenewal of the charter to the
governing board of the charter school, which notice n'mst state the grounds for such action with
reasonable speciﬁcity-and must give reasonable notice of the date on which apublic hearing

concerning the written nonrenewal will be held. 24 P.S, §17-1729-A(c).



8. The local board of scﬁool diréctors of a school district must conduct a hea.ﬁng, presentl
evidence m support of the gréunds for nonrenewal stated in its notice and give the charter school
reasonable opportunity to offer testimoﬁy before taking final action. 24 P.S. §17-1729-A(c).

9. The local board of school d-inéctors must take formal action regarding the nonrenewal of a
charter _school at a public ﬁleeting pursuant to the Act of July 3, 1986 (P.L. 388, No: 84), known
.as the “Sunshine Act,” after the public has had thirty (30) days to subﬁit comments to the school
~ board. All pr‘oceedings of the school boérd pursuant to ﬁis subsection are subject to the Local
Agency Law, 2 Pa.C.S. Ch5 Subchaptef B. 24 P.S. §17-1729-A(c).

10. The SRC/School District complied with the procedural requirements of the CSL set forth
at 24 P.S. §17-1729-A(c) by having provided the notice of nonrenewal to EUACS and by haﬁing
conducted a nonrenewal hearing at which the School District presented evidence to support its
grounds for nonrenewal of the Charter and where EUACS was provided a reasonéble

. opportunity to cross-examine witness and present téstimony and i:ublic comment was obtained
prior to the School District’s decisi(‘)n.‘ 24 P.S. §17-1729-A(c).

11.  Indetermining whether the nonrenewal of a school’s charter was appropriate, the CAB
' Shall review the record made in the proceedings below and may supplement the record at its
discretion with information that was previously unavailable. 24 P.S. §17-1729-A(d).

12. In addition to the record, the CAB may consider the charter school plan, annual reports,
student performance? and employee and community support for the charter school. 24 P.S. §17-
1 729—A(d). | |

13.  Because the statutory'_standards for the CAB’s review of charter nonrenewal decisions are
the same as those for the review of charter denials, CAB shall make a de novo review of the

School District’s/SRC’s determination not to renew EUACS’s charter. Compare 24 P.S. §17-



1717-A(i)}(6) with 24 P.S. §17-1729-A(c); see also, West Chester Area School District v.
Collegium Charter School, 760 A.Zd 452 (Pa. Cmwith. 2000).
14, Oncea cﬁarl:er is granted, the charter school is required to comply with the terms and
conditions contained in the charter, as well as the school’s charter school applicz;tion, which is
incorporated into the charter. 24 P.S. §17~1720—A.
15.  The Charter School Law permits a school district not to renew a school’s charter if the
charter school has committed a material viol'ation of the charter. 24 P.S. §17—1729—A(a)(1).'
16.  The Charter School Law allov?s a school district not to renew a school’s charter if the
charter school fails to meet the requirements for student performance set forth in 22 Pa. Code Ch.
5 (relating to curriculum) or subsequent regulations promulgated to re}ﬂace 22 Pa.Code Ch. .S, or
if the charter school fails to meet any performance standard sct forth in the written charter signed
pursuant to Section 1716-A. 24 P.S. §17-1729-A(a)(2).
17.  The School District has the burden of proof to present sufficient evidence to substantiate
its reasons for nonrenewal. 24 P.S. §17-17é9—A(c).
18.  The School District has satisfied its burden of proving the following grounds for ther
nonrenew‘al of EUACS’s 2012 Ch_arter by a preponderance of the evidence.

a. EUACS failed to meet the material requirements of its Charter. 24 P.S. §17-1729-

A@(); |
b. EUACS failed to meet the applicable requirements for student performance. 24 P.S.
§17-1729-A(2)(2);
¢. EUACS violated several provisions of law from which it was not exemptéd.. 24P.8. -

_ §17—1729—A(a)(5). :



19.  EUACS has failed to meet the requirements set forth in its Charter regarding its
affiliation with Eaétem University and its stated mission as an earl;i college high school and
college-integrated leaming community where all students will take and pass at feast one college
course as a condition for graduation. 24 P.S. §17-17é9-A(a)(1).

.20. A chartering school district does not lose the ability not to renew a charter pursuant to 24
P.S. §17-1729-A(a) if the proceedings under 24 P.S §17-I1729-A(c) are not completed prior to
the end of the charter term.

‘21. T]:ie charter of a charter school does not automatically renew at the conclusion of its ferm.
22.  Following an independent review of .the reciord before the CAB, and after giving due
consideration to the findings of the CSO/School District, the CAB finds that the nonrenewal of
EUACS’s Charter was proper,-mat itis supliorted by sufficient evidence of recor(i, ami that the
School District’s decision specifically sets forth its reasons for agreeing or ciis_agreeing with the
Hearing Officer’s findings incorporated herein. 24 P.S. §17-1729-A.

23. Should any of ihese conclusions of law be deemed to be findings of fact, the ones 86

found are incorporated therein.



DISCUSSION

1. Standard of. Review and Burden of Proof
The General Assembly haé provided the exclusive remedy for the revocation or
termination of a charter at 24 P.S. §17-1729-A as follows: . o
§17-1729-A. Causes for nonrenewal or termination

| (a) During the term of the charter or at the end of the term of the charter, the local
board of school directors may choose to revoke or not to renew the charter based
on any of the following:

(1) One or more material violations of any of the conditions, standards or
procedures contained in the written charter 51gned pursuant to section 1720- Al , o 1

(2) Failure to meet the requirements for student performance set forth in
22 Pa. Code Ch. 5 (relating to curriculum) or subsequent regulations promulgated
to replace 22 Pa.Code Ch. 5 or failure to meet any performance standard set forth
in the written charter signed pursuant to section 1716-A. '

(3) Failure to meet generally accepted standards of fiscal management or
audit requirements.

4) Violation of provisions of this article.

(5) Violation of any provision of law from which the charter school has
not been exempted, including Federal laws and regulations govemmg children
with disabilities. :

(6) The charter school has been convicted of fraud.

24 P.S. §17-1729-A(a). As set forth above, the CSL at 24 P.S. §17-1729—A permits a local boar_d ‘
of school directors to revoke or notlrenew a school charter based upon several enumerated _
grounds, including violations of a charter, violations of the CSL, or violations of any provision of
law for which the charter school has not_been exempted. 24 P.S. §§17-1729-A(a)(1)-(5). 24
P.8./§17-1729-A(d) also pfovides, in part, that the CAB may consider the charter school plan;
annual reports, student performance and employee and community support for the charter school

in addition to the record and shall give due consideration to the findings of the local board of



directors. West Chester Area School District v. Collegium Charter School, 812 A.2d 1172, 1180
(Pa. 2002). | |

The CSL at 24 P.S. §17-1 729—A(d)' expressly states that “‘[t]he [CAB] shall have the
exclusive revie;w of a decision not to renew or revoke a chartér.” Id. To that end, the CAB has
the ability to independently Adetermine whether the findings afe sufficiently serious or inaterial to
justify the nonrenewal of a school's charter. School District of the City of York v. Lincoln
Charter School, 889 A.2d 1286, 1288 (Pa. Cmwlth. 2006). Here, 24 P.S. §17-1729-A(c)
required the School District to produce evidence in support of the grounds for the nonrenewal
stated in the SRC’s noticé and provide BUACS a reasonable opportunity to present testirﬁony
and other evidence in favof of renewal. Thurgood Marshall Academy Charter School, CAB No.

2007-03. The CAE applies a de novo standard of rt;:view when entertaining appeals from a
school district’s nonrenewal of a charter. See, Wésr Chester Area Schoo‘l District v. Collegium
Charter School, 812'A.2d 1172, 1180 (Pa. 2002)'.-

The burden of proof before the CAB is a preponderance of the evidence. A
preponderance of thé evidence is géneraily understood to mean that evidence demonstrating a
Tact is more likely to be true than not to be true, or if the burden were viewed as a balanceA scale,
~ evidence in support of a party’s case must weigh slightly more than opposing evidence. Se-Ling
Hosiery, Inc. v. Margulfes, 70 A.2d 854, 856 (Pa. 1950). Sucha burdeh of proofis satisﬁe& by
establishing a preponderance of evidenc; which is substantial and legally credible. Lansberry v.
Pennsylvania Public Utflity Commz’ssion, 578 A. 2d 600, 602 (Pa. rmelth. 1990).

I1. Timeliness of Nonrenewal

EUACS asserts, as a threshold matter, that the School Distriet’s nonrenewal of its Charter
was untimely for having not been made prior to, or at the end of, its Charter term, June 30, 2017.

The Charter School Law at 24 P.S. §17-1729-A(a) provides, in pertinent part, as follows:

9



§ 17-1729-A. Causes for nonrenewal or termination

(a) During the term of the charter or at the end of the term of the charter, the local
board of school directors may choose to revoke or not to renew the chartex
based on any of the following...

EUACS argues that this language required the School District not to renew its Charter on or

before June 30, 2017.

Generally, the best indication of legislative intent is the plain text of the statute.

MeGrory v. Comm. of Pennsylvania, Department of Transportation, 915 A.2d 1155, 1158 (Pa.

2007). A tribunal may resort to statutory construction only “[w]hen the words of the statute are

not explicit.” 1 Pa.C.S. §1921(c). “A statute is ambiguous or unclear if its language is subject to

two or more reasonable interpretations.” Bethenergy Mines, Inc. v.. Department of

FEnvironmental Protection, 676 A.2d 711, 715 (Pa. Cmwlth.), app. den., 685 A.2d 547 (Pa.

1996). When the words .of a statute; are clear and free from all ambiguity, the plain language ofa

statute is not to be di.sregarded under the pretext of pursuing its spirit. 1 Pa.C.S. §1921(b).

In determining the General Assembly’s statutory intent, the CAB is to presume that the

" Legislature did not intend for an absﬁrd or unreasonable resuit, and that it iﬁtends to favor the
public’s interest as against any private interest. 1 Pa.C.S. §1922(1) and (5). See al_s_o, W.ﬁalern V.
Commonwealth of Pennsylvania, Department of Transportation, 32 A.3d 677, 679 (Pa. 2011).

‘ Consisten_t with these principles,- administrative bodies having expertise in specific professional
areas are to be entrusted to fashion administrative remedies that are fair and approbriate. Slawek
v. State Board of Medical Education and Licensure, 586 A.2d 362, 365 (Pa. 1991). Statutory

.remedies and sanctions are not to be disturbed on ﬁpi)eal absent a showing éf a manifest and
flagrant abuse Qf discretion or purely arbitrarf execution of tI;e agency’s duties or functions. Id
For that reason, an administrative agency’s interpretation of é statute that it is charged to enforce

is to be provided strong deference unless it frustrates legislative intent. Velbcizj) Express v.

16



Pennsylvania Human Relations Commission, 853 A.2d 1182, 1185 (Pa. Crﬁwlth. 2004);
Chappell v. Pennsylvania Pz»_:bfic Utility Commission, 425 A.2d 873, 875-876 (Pa. Cmwlth.
198 1)} |

EUACS cites to Discovery Charter School v. School District of Philadelphia, 166 A.3d
‘304 (Pa. 2017) for the proposition that the CSL cannot be expanded bt;,yond the nonrenewal
procedures expressly stated therein. Sce also, Commonwealth v. Lukens Sreel. Co., 167 A.2d 142,
143 (Pa. 1961) (Where a remedy or method of procedure is provided by legislation; its
provisions must be strictly’pursued and exclusively applied). EUACS eclaims that the statutory
language of the CSL must be strictly followed because the School District has ;101; shown that the
language of Section 17-1729-A(a) is ambiguous or subject to an alternative interpretation. See, 1
Pa.C.S. §192l(a); Vetri Navy Yard, LLCv. Department of Community and Economic
Development, 189 A.3d 1137, 1146 (Pa. Cmwlith. 20185; Whalen v. Comm. of Pennsylvania,
Dept. of Tmnsportr;ztion, 32 A.3d 677,679 (Pa. 2011) tThe object of all statﬁtory interpretation is
to ascertain and effectuate the intenf of the Pennsylvania General Assembly).

'BUACS also cites to the S’.ﬁatutory Construcfcion Act’s provisions that “[e]very statute
shall be construed, if possible, to give effect to all its provisions” and that it is to be presumed
“[t]hat the General Assembly intends the entire statute to be effective and certain.” 1 Pa.C.S. §§

| 1921(a), 1922(2). Because 24 P.S. §17-1720-A expresély directs that an initial charter be no less
than 3 years and no fnore than 5 years, and that subsequent renewal terms be for exactly one or
ﬁve years, EUACS similarly argues that expanding the permissible window for nonrenewal
beyond the expiration of its Charter would render the languagé “end '.of the term” mean‘ing}es.,s. or
mere surplusage as it is used within 24 P.S. §17-1729-A(a). See, Walker v. Eleby, 842 A.2d 389,

400 (Pa. 2004). EUACS also refutes the School District’s contention that a strict interpretation

11




of 24 P.S. §17-1729-A(a) would be untenable in cases where causes for nonrenewal arise late in
a charter’s term because it would prevent a school district from completing the nonrenewal
process by the end of the charter term.

The School District counters EUACS’s assertions on the following grounds: (1) 24 P.S.
§17-1729-A does not impose a deadline by which a nonrenewal of a charter must be completed;
) 24 P.S. §17-1729-A(c) séts forth the due process a charter school must be provided prior to
the nonrenewal of -a charter; (3) 24 P.S. §17-1729-A(d) does not impose a time limit on the steps
needed to be takeﬁ prior to the completion of a nonrenewal of a charter; and (4) EUACS’s -
Charter continues by 0peratioﬁ of law despite the -tennination date set forth within the Charter.

. We agree with the Schéol District'that had the Legislature required nonrenewal
proceedings to éon_clude before the end of a charter term, it could Have expressly imposed that
requirement at 24 P.S. §17-1729-A. However, it did not. Instead, the CSL permitted the School
District to “choose to...not to renew” EUACS’s Charter. Here, the CSO began its evaluation of
EUACS’s charter renewal application in the Fall of 2016, before the expiration of the Charter on
Juﬁe 30, 2017. The SRC approved resolution SRC-8 on June 15, 2017 by which it found
substantial grounds not to renew the Charter and directed the scheduling of hearings pursuant to
the applicable provisions of the CSL. It sﬁnply did not finish the nonrenewal process prior to
.June 30, 2017. | | |

Taken to its logical conclusion, EUACS’s argument is tantamount to asserting that a
school district can never decide not to renew a charter under the CSL unless the nonrenewal
proceedings are completed prior to or on the .expiration date of the charter school’s charter.
Because the CSL does not impose such a hard and_ fast deadline, and becauée imposing a June

30, 2017 deadline for the completion of the School District’s nonrenewal process would

12




impermissibly expand the provisions of the CSL beyond those set forth by the plain language of

the CSL, we decline to strike the School District’s nonrenewal of EUACS’s Chaﬁer on that
ground. See, Discovery Charter School v. School District of Philadélphia, 166 A.3d 304, 320
(Pa. 2017) (rejecting judicial conferral of jurisdiction upon a tribunal where the Legislature did
not so provide).

We also find that because EUACS’s position is tantamount to asserting that a school
district can ﬁe-ver finalize the renewal of a charter after a school’s ci’xarter has expired, it is
contrary to Corﬁmunity Academy of Philadelphia Charter-School V. Philadei.’phié School J.DiStricr
School Reform Commission, 65 A.3d 1023 (Pa. Cmwlth. 2013) which holds that an application
for renewal remains pending until a later action occurs, including “a final determination of
‘ nonrene\%fal.” Id. at 1030-103 1. 24 P.S. §17-1728-A(4) required the School Distrid to “conduc:t.
a comprehensive review prior to granting a five (5) year renewal of the charter.” Such a
thorough review in this case necessarily included a review of EUACS’S 2016-2017 school year. |
Therefore, requiring the School District to complete the process of evaluating EUACS’s rene;Wal
application prior to the énd of that school year under the facts of this case would be counter to |
the well-established purpose and procedural mechanisms required by the CSL. See, 1 Pa.C.S.A.
7§ 1922 (General Assembly does ﬁot intend a result that is impossible of execution or
umeasonablé). instead,l 24 P.S. §17—1729—A only requires that the procedures set forth for the
nonrenewal of a charter substantially occur before a school board takes fma_l action not' to renew
the charter.‘

II.  Laches
| The School District argues that EUACS’s appeal should be barred under the doctrine of

laches for being untimely filed 64 days after the SRC’s decision not to renew the Charter. The

13



' Pennsylvani“a Supreme Court has established a two-part test for determining whether the defense

of laches has been preserved: (1) Whether the complaining pérty is guilty of want of due
diligence in failiﬁg to institute the action; and (2) Whether the other party has been prejudiced as
aresult of the delay. .Log'evic v. Department of State, Bureau of Professional and Occupational
Affairs, 645 A.2d.348, 354 (Pa. Cmwlth. 1994) (citing Weinberg v. Commonwealth, State Board
of Examiners of Public Accountants, 501 A.2d 239, 242-243 (Pa. 1985)). Mere passage of time
does pot give rise to an automatic finding of laches. Pennsylvania State Board of Medical
Education and Licensure v. Schiréson, 61 A.2d 343, 345 (Pa. 1948). To sustain its claim of

laches in this case, the School District must not only prove an unjustified delay by EUACS in
appealing from its décision, but also that it was prejudiced as a result of that delay.” “Prejudice
may be found where there hés been some change in the condition or relations of the parfies
which occurs during the period the complainant failed to act.” Stilp v. Hafer, 718 A.2d 290, 294
(Pa. 1998). The applicability of the doctﬁne of laéhes 1s a factual determination to be' made on a
case-by-case basis. Fulton v. Fulton, 106 A.3d 127, 131 (Pa.Super. 2014).

In Weinberg, supfa, the Pennsylvania Supreme Court cited somé examples of prejudice
justifying the apblication of laches such as récords being lost or destroyed, witnesses becoming
unavailable or experiencing faded recollections, ora ré5pondent having detfimentally _réﬁed on -
the delay. Weinberg, 501 A.2ci at 242. In Kindle v. Commonwealrh,- State Board of Nurse
Examiners, 515 A.2d 1342, 1345 (Pa. 1986), the Penngylvania Supreme _Com't held that é delay
of four years between a nurse’s misconduct and an administrative proceeding to suspend her
license for that misAconduct was an important consideration, but was not diqusitive of whether
the nurse had been prejudiced by the delay or whéther the State Board of Nursing had failed to

exercise due diligence in instituting charges.
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EUACS argues that its appeal should not be dismissed for being untimely despite the
appeal having been filed appfox_imately 64 days after the School District issued its decision to
not renew the Charter. EUACS asserts that becauée the CAB has not promulgated any
regulations denoting the time within which a charter school must appeal from the denial of its
charter, the dismissal of the present appeal on that ground would be improper. See, Graystone
Academy Charter School v. Coatesville Areq School District, 99 A.3d 125 (Pa. Cmwlith. 2014)
(denial of motion to quash appeal where charter school filed appeal 63 days after school district’s
nonrenewal of charter). EUACS also argues that by comparison, the School Reform |
Commission authorized the nonrenewal proceéding's to Begin near the end of its Charter term,

"~ and the School District initiated the nonrenewal proceedings on November 9? 2017, 147 days
after the SRC voted to initiate the proceedings.

EUACS further notes that the Hearing Officer who preéided over the hearing took 84
days from the close of thé hearing until he pubiished his report. The SRC topk an additional 43
days to approve the Hearing Officer’s report and vote to not renew the Charter. Based on these
delays, EUACS argues that the School Disﬁiét cannot legitimately contend that it has been |
prejudiced by its delay in filing the present appeal.

The School District argues that the delay of 64 days was unreasonable because EUACS
was aware of the SRC’s renewal action. It argues that it was prejudiced by the delay because
EUAC‘S will be able to continue its “errant operations and performance” intp the 2018-2019
school year by virtue of its ability to coﬁtinue to operate until final disposition by the CAB
pursuant to 24 P.S. §17-1729-A(f). The School District also asserts that delaying the appeal
_preveﬁts the CAB from being able to uphold a “thorough and efficient system of public

education.”
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Rather than establishing that it has been préjudiced by some ﬁhange in its relaﬁoﬁship
with EUACS which occurred during the p.eriod'EUACS purportedly failed fo act, the prejudice
purportedly experienced by the School District is primarily premised upon the continuation of its
Charter with EUACS. Consistent'with Graystone Academy Charter School v. Coatesville Area

* School District, 99 A.3d 125 (Pa. Cmwlth. 2014), we reaffirm our recognitioh that the CSL does
not establish a definitive time within which the appeal of a decision not to renew a charter must
be filed with the CAB so as to quash EUACS’s appeal on that groﬁnd. Nor do we find that the
Schoo_l District has demonstrated sufficient prejudice fo warrant the dismissal of EUACS’s
appeal. ‘For these reasons, the CAB declines to dismiss EUACS’s appeal. under the doctrine of
laches. Khepera Charter School v. The School District of Philadelphia, CAB Docket No. 201 g-
01, pp. 36-37. |

IV. Student Performance Standards

EUACS raises numerous challenges to the nonrenewal of its Charter based upon the
School District’s findings that it failed to meet student ’performa.nce standards. 24 P.S. §17 .
1729-A(2)(2) provides “(a) ... the local board of school directors may choose to revoke or not to
renew the charter based on any of the followiﬁg:. ..(2) Failure to meet the .requirements for
student performance set forth in 22 Pa. Code Ch. 5 (relating to curriculum) or subsequent
regulations promulgated to replace 22 Pa.Code Ch. 5 or failure to meet aﬁy performance standard
set forth in the written charter signed pﬁrsuaﬁt to [24 P.S. §17-1716-A].” “Academic standard”
is defined as “what a student should know and be able to db at a specified grade level.” 22

Pa.Code §4.3. 22 Pa.Code §4.51(a)(6) provides in pertinent part, as follows:

§4.51. State assessment system.
(a) The State assessment system shall be designed to serve the following

purposes:
HA¥
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7(6) Assess student proficiency in the Academic Standards for English Language

Arts (Appendix A-2), Mathematics (Appendix A-2), Science and Technology and

Environment and Ecology (Appendix B) and Civics and Government (Appendix

() for the purpose of determining, in part, a student’s eligibility for high school

graduation. . ‘
22 Pa.Code §4.51(a)(6).

By promulgating the CSL, the Pennsylvania General Assembly intended to hold charter
schools “accountable for meeting measurable academic standards,” in order to ensure that cilarter :
schools were accomplishing the goals of the CSL. New Hope Academy Chartelr School v. School
District of York, 89 A.3d 731, 736, 737 (Pa. Cmwlth. 2014); 24 P.S. §17-1702-A(a)(2). Where a
provision of the Charter School Law is unclear, the CAB must interpret it to effectuate the
purposes of the Charter Schoel Law and the Public School Cocie. Northside Urbaﬁ Pathways
Charter School v. State Charter School Appeal Board, 56 A.3d 80, 83—87 (Pa. Cmwlth. 2012)
(interpreting Charter School Law to provide CAB exclusi_ve jurisdiction over appeals of school
district decisions not to renew a charter in order to fulfill purposes of Charter School Law and -
Public School Code). |

Because the fundamental purpose of the Public School Code is to provide “a thorough
and efficient syAstem of public education’? in accordance with Article III, Section 14, of the
Pennsylvania Constitution, all statutes that are part of the Public School Code must be
interpreted to permit school districts to take actions necessary to provide students a good
education. See, Burger v. Board of School Directors of McGuffey School District, 839 A.2d
1055, 106162 (Pa. 2003); School District of Wilkinsburg v. Wilkinsburg Education Association,
667 A.2d 5, 8-10 (Pa. 1995); Nortﬁside Urban Pathways Charter School, 56 A.3d at 83-84.

“The fundamental public policy, expressed in the Constitution and underlying school laws, is to

obtain a better education for the children of the Commonwealth.” Appeal of Walker, 2 A.2d 710,
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772 (Pa. 1938). The Charter School Law is part of the Public School Code and ﬁlust be
intexpréted to carry out the purpose of providing a quality education. See, Northside Urban
Pathways Charter School, 56 A.3d at 83,

EUACS asserts that neither 24 P.S. §17-1729-A(a) nor the student performance standards
at 22 Pa.Code §4.12(c) set forth specific student performance standards which must be achieved
in order to ma_intain its charter. Instead, it conténds that the standards set forth merely identify
“the tﬁrgets for instruction‘ and student learning essential for success m all academic areas....”
EUACS further asserts that 22 Pa.Code §4.51(a)(4) provides only thaf: standardized test |
perfon“ﬁance levels shall be characterized as “advanced,” “proficient,” “basic” or “below basic,”
and does not proscribe a “passing” score. Accordingly, it argues that the stated grounds for
nonrenewal set forth in the Hearing Officer’s Report and/or Resolution SRC-3 based upon
BEUACS’s failure to achie\}e certain metrics on standardized tests is unfounded as a matter of law.

As correctly recognized by the Hearing Officer, the Pennsylvania System of School -
Assessments (“PSSA™), the PSSA-Modified (“PSSA-M”), the Penngylvania Alternative Systerﬁ
of Assessments (“PASA”) and the Keys‘l[one; Examinations have been used for evaluating student
performance during the term of EUACS’s 2012 Charter. Charter schools have also been subject
to “No Child Left Behind (“NCLB”) and the Every Student Succeeds Act (“ESSA”™) at the
Federal level, and to. Adequate Yearly Progress (“AYP”) and Schoél'Performance Profiles
(“SPP”) at the State level until the SPR was used for charter schools at the beginning of the
2013-2014 school year.

~ The SPP, in particular, provides each school building with an academic score and a tier
' ranking from over 100 at its highest to a score below 60 at its lowest. Tﬁe SPP score calculation

is based upon multiple metrics, including student achievement or proficiency as measured by
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state assessment data, the amount of growth shown in successive years as measured By the
Pennsylvania Value Added Assessfnent System (“PVAAS™)!, attendance rates, graduation fates,
SAT/ACT results and other academic indicators. A score of less than 60 is in the lowest
performing category.

In New Hope Academy Charter School v. School District of York, 89 A.3d731 (Pa.
melth 2014) the Pennsylvania ConjmonWeaith Cdprt recognized:

[B]ecaﬁsa the fundamental purpose of the Public School Code is to provide ‘a

thorough and efficient system of public education’ in accordance with Article T1I,

Section 14 of the Pennsylvania Constitution, all statutes that are part of the Public

School Code must be interpreted to permit school districts to take actions
necessary to provide students a good education.

New Hope, 89 A.3d at 739. The New Hope Academy court found that the regulétions referenced
at 24 P.S. §1729—A(a)(2) are those set forth in 22 Pa.Code Chapter 4 Which set forth the PSSA as
the measure of student and school performiance and set standards of pcrfo.rmance to be measured
by the PSSA, including proficiency. New Hope, 89 A.3d at 737; 22 Pa.Code §§4.2, 4.51(a), (b),
(e). See also, Ronald I Brown Charter School v. Harrisburg School District, 928 A.2d 1145,

| 1152-1153 (Pa. Cmwlth. 2007). Accordmgly, the court in New Hope Academy found that poor
student academic performance can be used as a basis for denying a charter renewal and, 111/
paﬁicﬂar, determined that a consistently low percentage of students scoring proficient or better |
on the PSSA constituted a failure to satisfy Chapter 4 student performance requirements and was
a valid ground for nonrenewal of a school's charter under Section 1729-A(a)(2) of the CSL
lwhere the charter school's proficiency rates were lower than those of the school district's schools
as awhole, and where no clear pattern of significant improvement in its PSSA results were

shown. New Hope Academy, 89 A.3d at 737.

1 PVAAS data measures academic growth of students taking the PSSA or Keystone Examination relative to changes
in their achievement level durmg a reported year. :
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Notably, the New Hope Académy court expressly rejected argumehts similar to those

being made by EUACS, namely that Chapter 4 of Title 22 of the Pennsylvania Code does not éet
forth requireﬁlents for s{udent performance and that poor academic performance does not equate
to a failure to meet the requirements for student performance under the CSL. The CAB
disagrees with EUACS’s interpretatiﬁn of New Hope Academy and recognizes that
Pennsylvania’s Legislature requires charter schools to participate in the aforementio:ned
accountébility’ systems pursuant to 24 P.S. §17-1715-A(8). We equally recognize that the
Charter School Law is a part of t_he Pﬁbh’c School Code and must be interpreted to carry out the
purpose of providing a quality education. ‘Nort“hside Urban Pathways Charter School, 56 A.3d
at 83. See, also, Delaware Valley, CAB No. 2016-06 (recognizing enforcement of student
perfom}ance standards at 22 Pa.Code §§4.2 and 4.51 under the CSL). Accordingly, a school
district may deny the renewal of a éharter for failing to meet student academic performance
Standé:ds under 24 P.S. §17—~1729—A(a)(2). See, e.g., Delaware Valley, CAB No..2016-06;
Truebright Science Acadeiny Charter School v, Philadelphia School District, 115 A.3d 919 (Pa.

-Cmwilth. 2015); New Hope Academy, supra; Career Connections Charter High School v. School
District of Pittsburgh, 91 A.3d 736 (Pa. Cmwlth. 2014); Graystoﬁe Academy Charter School v.
Coatesville Area Schoo} District, 99 A.3d 125 (Pa. Cmwlth. 2014).

The record in this case shows that EUACS’s SPP scoreé fell below the charter school
average in every year of the 2012 Charter term and below the School District’s average in every
year except 2015-2016. Data similarly shov;/s that the percentages of EUACS’s students who

| scored proﬁcieﬁt or advanced on the PSSA in grades 7-8 Math-were significantly below the
overall percentages in both School District schools and charter schools, with the exception of the

School District’s percentages in 2012-2013. EUACS also failed to meet its goal of increasing its
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Middle School Math PSSA proficiency from 0% to 18% for the 2016-2017 school year as stated
in its most recent Application. |
The record also shows that during the 2012 Charter term, the percentages of EUACS’s
students who scored proficient or advanced on the PSSA Reading/ELA in grades 7-8 were also
substantially below the overall percentages in both School District and charter schools. EUACS
similarly failed to meet its goal of increasing its Middle School ELA PSSA proficiency from
23% to 34% for the 2016-2017 school year as stated in its most recent Application. The
percéntages of EAUCS’s students thi scored proficient or ad.vanced on the PSSA in Grade 8
Science were similarly below the overall percentages in both School District and charter scﬁools.
Oﬁce again, EUACS failed to meet its goal of increasing its Middle School Science PSSA
proﬁciegcy from 13% to 20% for the 2016-2017 school year as stated in its most recent
Application. |
The performance of EUACS’s students on Keystone Examinations similarly

démonstrated the underperformance of its students. During the 2012 Charter term, the
percentages of EUACS’s 1 1‘h.gradc students who scored proficient or advanced on the Keystone
Examination in Algeb:a I were substantially below the overall percentages in both School |
District and charter schools, with the exception of the 2012-2013 school year. The percentages

of EUACS’s 111 graae students who scored proficient or advanced on the Keystone
| Examination in Literature were substantially below the overall lpercentages'in School District and
charter schools, with tile exception of the 2015-2016 school year in both sectors and School
-District schools in the 2016-2017 school year. The percentages of EUACS’S students who

scored proficient or advanced on the Keystone Examination in Biology were substantially below
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the overall percentages in both School District and charter schools, with the exception of the

2015-2016 school year.

Moreover, the record shows that EUACS’s performance in Keystone-tested subject areas
deélined in 2016-2017, and the percentages of EUACS students scoring below basic on Keystone
Examinations has been inconsistent during the Charter term in Algebra I and Biology. |
Admittedly, the number of students scon'ng below basic in Literature had increased twice in the
most recent three years. However, the data of record fails to show that EUVACS students have.
achieved consistent or sustaiﬁed success in closing the achievement gap in either the totality of
its students or in historically underperforming student populations as shown by the SPP. To the
extent one of the components of the SPP score is the percentage of students meeting the college
and career re-adiness benchmarks reflected by SAT and ACT séores, the average SAT sco.rc of
EAUCS’s 12ﬂ"graders fell below the average School District‘and charter school scores for the

2014-2015 school year. | |
| The record also demonstrates the absence of significant student growth in grades 7 and 8
after students armived at EUACS. AGI data shows tha;t EUACS did not meet its Average Grqwth
Index (“AGI”) .goals in the following areas: (1) Math PSSA scores for Middle School grades in
the 2013 through 2016 school years; (2) Reading/ELA PSSA scores for Middle School grades in
the 2012 through 2015 school years; (3) Keystone Algebra I scores for 2012 through 2015 school
years; and (4) Keystone Literature scores for 2013 througﬁ- 2015 school years. Iﬁ Reading/ELA

BEUACS satisfied the growth standard in only one year, and the record shows only moderate
| evidence of meeting the growth standard in another year but not in all hree prior years.
Faced with the foregoing data, EUACS argues that even if the Public School Code, 24

P.S. §17-1729-A(a) and/or 22 Pa.Code §4.12(c) establish objective minimum student
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performance standards, the record fails to suﬁport the conclusion that its violations of those
standards justify nonrenewal. EUACS cites to Gillingham Charter School, CAB Docket No.
2016-11, I-LEAD Charter School, CAB Docket Noj 2016-05 and New Hope Academy for the
proposition that ité test results must be compared to the scores of schools with similar student
populations or risk reMng its sm;ients to schools which do not achieve academic success any
better than EUACS. However, in New Hope Academy, the court reasoned:

Comparison of a charter school's academic performance to its local school district
in applying Séction 1729-A(a)(2) is appropriate for two reasons. First, a charter '
- school's students are drawn from the same population as the school district's
schools and, where, as here, the charter school is a middle schoo! or high school,
its students come from the same group of elementary schools as the school district
schools and therefore are likely to have a similar educational background to the
students in school district schools. The school district's academic results therefore
provide some indication of whether the charter school's academic results are
connected to its educational performance or are instead due to preexisting
educational disadvantages and deficiencies in the school district.
Second, and more fundamentally, consideration of the performance of the school
district's schools is relevant to determine whether nonrenewal for failure to meet
academic performance standards would serve the educational purposes of the
Charter School Law and the Public School Code. Closure of a charter school will
send many of its students to the school district schools. If school district schools
are achieving better academic results, even if those results are also below state
standards, nonrenewal of the charter will place students in schools that better
satisty state educational requirements. In contrast, if a charter school's academic
performance, even though poor, is consistently superior to the school district's
results, it could be contrary to the purposes of improving learming and providing
students a proper education to deny charter renewal based solely on the charter
school's test scores. ‘

See, New Hope Academy, 89 A.3d at 740.

The data of recprd shows that EUACS’s proficiency rates are below the School District’s
average rates throughout the Charter term in all tested grades and subject areés with the sole
exception of Algebra I in school years 2012-20 13 and 2015 -2016, even When removing special
admissions schools from the data. For that reason, the Sr;hool Distﬁct contends that the removal

of special admissions schools from the data would eradicate the standards articulated in New
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Hope Academy and the premise upon which it was decided; namely, that the tfansfer of students

from a charter school performing below its school district’s academic performance will
nevertheless résult in students attx:ndhg Scﬁools that better satisfy state educational requirements
even if the school distriet’s schools also score below state standards. |

EUACS argues that the School District iinproperly measured EUACS’s student
performance by comparing its test scores to ;che acafiemic scores of special admission schools
Qhose academic scores were significantly inflated, instead of comparing ifs test scores to
similarly situated schéols within the Philadelphia School District. EUACS contends that its tests
scores were equal to or exceeded the School District’s test scores when the scores of the special |
admission schoqls are removed from the test data. For that reason, it asserts that the School
District’s decision not to renew its Charter was based ﬁpon, an improper comparison of acadenﬁc

. SUCCESS.
EUACS also asserts that the School District over-emphasized PSSA testing relative to
“Keystone testing because its PSSA test scores resulfed from education initiatives undertaken by

schools thé students attended prior to their enrollment at EUACS at grades 7 through 12.
According to its expert, Dr. Schuh, EUACS had only a sméll degree of influence over student
reading ‘performar_lce on the PSSA for students entering the 7’]1 grade because {he test was only
adminjstércd in the 7% and 8" grades. Dr. Schuh also opined that EUACS studonts’ academic
history prior to their matriculation affected their PSSA. math scores even more significantly
because rﬁath scores are cumulative and depend upon an understanding of rudimentary concepts
developed prior to the 7® grade. EUACS argues that because New Hope Academy requires the

School District to prove that EUACS’s students would be better off if the Charter were not
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renewed, and because its test data proves otherwise when compared to similar schools within the
School District, the School District failed in its burden to justify the nonrenewal of its Charter.
Here however, we find that_the Séhool District properly adopted the reaéoning used by
the SRC to support its mclusion of data from special admission schools in itsl éomparaﬁve
analysis of student performance. Because students have the optioﬁ of attending brick and mortar
schools, cyber schools, private schools, special admiss_ion schools or being home-schooled, and
“because each venue has different and nonuniform enrolhnf:nt criteria, we cannot conclude.that
admission to “special admission schools™ guarantees that students will score “proficient™ or
“advanced” on State standardized assessments in those schools or that students at special
admission schbols always perform better than neighborhood schools, city-wide schools or charter
schools. |
The record ;aiso shows that EUACS. failed to produce any evidence, including pre-
admission test scores, showing that its matriculating students were as academically deficient as
- EUACS suggests S0 as to explain tﬂeir poor testrscores at EUACS. We find that fhe record also
fails to support EUACS’S contention that special admission schools routinely Sii)hon away the
best students from: the available student population and thereby relegate charter schools to
admitting underperforming students 'With low aptitudes and/or poor educational foundations.
Although EUACS Exhibit 74 contains eﬁrolhnent criteria, it does not establish the proficiency of |
the Stlidentg who actually enrolled in the special admission schools nor does it show that the
other schools only admitted the best students for comparison, |
Statistics of record also support a finding that Philadelphia charter schools generally
perform well academically and, in some cases, better than special admission schools.

Pennsylvania Department of Education statistics show that the top 25% of all charter schools in
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Pennsylvania iﬁclude sevefal schools from Philadelphia. The failure by EUACS’s expert Dr.
Schuh to identify the schools he removed from his calculaﬁons when he developed his revised
proficiency rates without using data from special admission schools also serves to undermine the
reliability of EUACS’s assertions that its tests scores meet or exceeded the School District’s test
scores when the scores of the special admission scﬁools are removed from the test data.

We also find that it was proper for the School District to compare EUJACS’s proficiency
percentages on the PSSA and Keystone Examinations to other Philadelphia charter sector rates
for 7% 8™ and 11% grades because such comparisons have been deemed appropriate under
Chapter 4 and the standards articulated in New Hope Academy. Because EUACS students could
have attended other charter schools op.erating in Philadelphia at the same grade levels at the timé
of EUACS’s Renewal Application, we find that the other chaﬁer schools crgated an appropriate
comparison gfoup to EUACS. Moreover, as set forth above, the CAB has routinely evatuated
cases of nonrenewal using school district comparison groups Which include a variety of schools
within a school district at like grade levels, including special admission schools and charter
schools. See, Delaware Valley, CAB No. 2016-06 at 29-31; Khepera, CAB No. 2018-01 at 42;
Imani, CAB No. 2014-08 at 36-39. For the foregoing reasons, the School District acted within
its discretion when it declined to renew EUACS’s Charter based upon its failure to achieve

adequate student performance.

V. Charter Violations

Tﬁe SchOo.I Distriét’s decision not to renew EUACS’s Charter based upon several
* material violations of its Charter is also supported by the record.. ‘When a'charter is granted by a
local board of school directors, the charter school is required to comply with the terms and

conditions of the charter, as well as the information contained in the charter school application
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which are incofporated into the charter. 24 P.S. §§17-1720-A; 1;/'—1729~‘A(a)(1). See also
Truebright Séience Academy Charter School, CAB No. 2013—1 1, p. 15. The School
District/SRC granted EUACS a charter to operate a charter school for a three-year term
beginning July 1, 2009 through June 30, 2012. EUACS enrolled students in grades 7-11 at the
end of its initial Charter term. The School District/SRC thereafter approved a renewal of the
Charter for an additional 5-year term beginning July 1, 2012 through June 30, 2017, subject to
the following conditions: (1) EUACS was required to de§elop and submitva five-year
'perfonnance plan with specific academic and nonacademic goals; (2) EUACS was required to
develop and submit an admissions policy to be annually monitered by the School District which
complied with the CSL; (3) EUACS was required to ensure that it remained compliant with
certiﬁcaﬁon ;equiremcnts, highly qualified teacher (“HQT”) requirements, cllearancle and
background check requirements, and Ethics Act requirements/ Sfatements of Financial Interest;
and (4) EUACS was required to improve student performance as measured by the School
District’s Pérforrﬁance Index “or an equivalent ranking on ;elny subsequent accountability
standards developed by the School District.”?

Moreover, the 2012 Charter incorporated in;to EUACS’s 6rigina1 Application and in its
Renewal Application submitted for the 2011-2012 school year required EUACS to operate the
Charter School in conformity with the mission statement set forth in the Application, including
the provision of a college—intggrated learning community and an “Early College program where
students prepére for and earn college credit prior to graduation.” The Application also required
that “[i]n order to qualify for graduation from EUACS, students must successfully “[pjrepare for

and take the SAT,’5 “[clomplete a college portiolio,” {visit and interview with af least three

2 EUACS’s failure to improve student performance has been previously addressed above and, therefore, need not be
addressed once again in the context of its failure to comply with the terms of its Charter.
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~ colleges,” and ;‘[o]btain at least 3 college credits” by taking accredited courses offered by its
faculty at the Charter School, taking coliegé ciasses at Eastern University’s campus, or taking
coilege coursed taught by Eastemn University’s faculty and graduate students at the Charter
School. |
In Thurgood Marshall Acacfemy Charter School, CAB No. 2001-05, the CAB has
‘previously found that information in a charter school application is intrinsic to the charter
becauée éf the thorough and detailed nature of the application, its role in defming how the
charter.school will operate, and because the information contained within an application
eventually becomes part of the charter. Id. at 12. Accordingly, the CAB rejects EUACS’S
assertion that because the missionr statement in 1ts Renewal Application‘Was not part of its
Charter, its alleged violat_ioﬁ of the miséion staterent cannot form the basis for denying renewal
under 24 P.5. §17-1729-A. For the foregoing reasons, the CAB similarly rejects EUACS’s
contention that the requirement for a “college-integrated 1eérning community” was not A
sufficiently specific for the purp(;ses of 24 P.S. §17-1729-A upon consideration of the detailed
nature of the requirements and/or conditions set forth in its Qri_ginal Application and in its
‘Renewal Application. EUACS?s argument that its original Charter only represerited that students
~ “would have tﬁe opportunity to earn college credit” through instruction at its campus or at
‘Eastern University’s campus is also found to have little import based upon the totality of the
record. |
The record further shows that EUACS lost its affiliation with Eastern University as a

principal parmer of the Charter School. EUACS entered into a settlement agreement with

Eastern University under which it was to change the name of the Charter School and remove any
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references to Eastern University from its public displayé/adveﬂisements- Moreover, no student -
has taken a class at Eastém University since the Fall 2015.

The record also shows that EUACS’S attempts to affiliate itself with three other
institutions of higher educaﬁon m a manner similar to its relationship wﬁ:h Eastern University
have been unsuccessful. Specifically, there is no crédible evid.ence that any EUACS student has
taken or completed a course at two of the institutions, and the courses taken by EUACS students
at the third institution beginning Spring 2016 constituted college readiness and foundational
couises for \A}hich no college credit was available. Statistics of record show that out of 54
EUACS graduates in 2013, only 9 satisfied the requirement of passing at least one college
course. OFf 48 graduates in 2014, only'l_O satisfied the requirement. Of 47 graduates in 2015,
only 6 met the requirement, and only 10 met the requirement qu$ of the 52 graduates in 2016.

The record further shows that only 3 EUACS students graduated with at least 3 college credits in
2017, and that EUACS unilaterally eliminated that graduation requirement inclsorporated into its
Charter Without having sought a Charter amendment to do so. |

VL Violations of Law

In addition to properly relying upon the academic deficiencies and EUACS’s breaches of
its Charter as set forth above, the School District properly declined to renew EUACS’s Charter
based upon BUACS’s failure to comply with numerous State and Federal laws and regulations.

1. Insufficient Staff Certifications

The CSL required EUACS to satisfy Pennsylvania’s certification requirement that “[a]t
least seventy-five per centum of the professional staff members of a charter school shall hold’
appropriate State certification” during the pendency of its 2012 Charter. 24 P.S. §17-1724-A(a).

In turn, 22 Pa.Code §49.13 imposes the following requirements, in pertinent part:
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§49.13. Policies.

ke

(h) The Departménf will have the following responsibilities with respect to
certification and permitting of professional personnel in the schools of this
Commonwealth: '

gk E

(2) Designation of professional titles for personnel.

(3) Prescription of procedures for issuance of certificates and permits.

#kok

~(5) Registration of certified and permitted persons.

(6) Maintenance of records of all certificates and permits.

*kk

(10) The issuance of administrative agency interpretative policies and directives

relating to professional certification and staffing in the schools of this_

Commonwealth as may be necessary to carry out the intent of this chapter.
22 Pa.Code §49.13. “In order to be counted toward the 75 percent, an individual must hold an
active and valid professional certification and must be pmperly certified i_n all areas or subjects
they are teaching or hold an emergency permit for fhe proper area/subject being taught.”
Department of Education Basic Education Circular, Charter Schools, p. 18 (May 22, _2019). See,
- also Pennsylvania Department of Education Ccrtiﬁcatién and Staffing Policy Guidelines
(“CSPG™) 24. Moreover, 22 Pa.Code 7§711.S provides that “Pcrsoné who pro.vide special
education or re.la;ted serviées to children with disabilities in charter schools and cyber charter
schools shéﬂ have appropriate certification, notwithstanding section 1724-A of the Act (24 P. S.
§ 17-1724-A)" 22 Pa.dee §711.5(a).

“Principals, special éducation teachers and supervisors.. .employ_ed by charter schools

must hold appropriate sfate certification and cannot be counted toward the 25 percent of
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professional staff that do not have to hold appropriate certification.” See, CSPG 24. CSPG 24
further provides the following:
* Pursuant to 24 P.S. §11-1109, charter school service as principal, vice principal,

or assistant principal must be counted against the validity (service time) of the

certificate.
* &k

- If a charter/cyber school does not employ any individual in a position titled
principal, but employs an individual in a locally titled position (i.e. school
-director) who performs all of the duties of a principal, the charter/cyber school

must utilize an Administrative certified educator and identify the individual as

Principal in PIMS/PERMS. Regardless of the local title given the position, if an

individual serves in the position of Principal in a charter school, he/she must

comply with all related Act 45 and PIL requirements. Local Education Agencies

(ILEAs) may not create and utilize local titles to avoid the mandates of Act 45 and

specifically 24 P.S. §11-1109.

(emphasis in original). See, CSPG 24 Based on this language, EUACS’s assertion that
applicable certification requirements were ambiguous and/or that there is no statutory or

regulatory definition of “professional staff members” or guidance from the Pennsylvania
Department of Eduéation regarding the meaning of the foregoing terms lack merit.

As to the whether EUACS maintained a sufficient number of certified educational staff,
its 2014-2015 Annual Report indicated that only 71.4% of its teachers were appropriately
certified. Its most recent Application similarly reflected that only 70% of its professional staff
were certified in 2012-2013, 75% were certified in 2013-2014, 74% were certified in 2014-2015,
- 75% were certified in 2015-2016 and 75% were certified in 2016-2017. EAUCS’s 2015-2016
Annual Report identify its Principal, Omar Barlow (“Mzx. Barlow”), and Special Education
Coordinator, Nia Ford (“Ms. Ford™), as being “appropriétely certified.” Mr. Barlow is similarly

identified in EAUCS’s 2016-2017 Annual Report.

3 CSPG 24 effective November 1, 2015 were materially similar to those effective May 22, 2019 in terms of
certification requirements.
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Notwithstanding those assertions, the record shows that Ms. Ford did not hold a special

education teacher certification, special education supervisory certification, or principal’s
certification while serving as EAUCS’s special education coordinator since the beginning of the
2014-2015 school year and whilé providing professional development for all staff in special
education areas since the 2.0 14-2015 school year. The CAB has previously found that PDE
regulations require that all special education teachers hold appropriate State certification and that
they cannot be counted as part of the 25% of personnel who are not required to hold appropriate
State Eertiﬁcation. Ronald Brown Charter School, CAB No. 2005-08, pp. 26-27; see also, 22
Pa.Code §711.5.

The record similarly shows that Mr. Barlow has continuously served as EAUCS’s CEO
and Principal since 2009 but has never obtained an Administrative Il Principal certificate since
the 2014-2015 school year. Further, no other person working at EAUCS has held a principal
certificate since the Assistant Principal’s departure in 2017. For these reasons, EAUCS’s
contention that it did not violate the 75% certification requirement because Mr. Barlow had not _
“devote[d] one-half or more.of his time to supervision and administration” is unavailing. See,
EUACS Brief, p. 124. Removing Mr. Barlow and Ms. Ford from the reportedl pércentages of
' ﬁppropriateiy certified staff from the 2015 school year through the 2017 school year therefore
reduces the stated percenfages for those years to below 75%. |

2. Due Process for Suspensions and Expulsions

The School District argues, and the record supports the finding, that EUACS violated 22
Pa.Code §§12.6 and 12.8 By having excluded students from school for more than 15 days

without agreements by the students’® families prior to expulsion hearings and/or decisions
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regarding the exclusions being made by the Charter School. 22 Pa.Code §12.6 provides, in

pertinent part:

§ 12.6. Exclusions from school.
&%k

(b) Exclusion from school may take the form of suspension or expulsion.

etk

(2) Expulsion is exclusion from school by the governing board for a
period exceeding 10 school days and may be permanent expulsion from
the school rolls. Expulsions require a prior formal hearing under §12.8.

(c) During the period prior to the hearing and decision of the goveming board in
an expulsion case, the student shall be placed in his normal class except as set
forth in subsection (d). ‘

(d) If it is determined after an informal hearing that a student’s presence in his

normal class would constitute a threat to the health, safety or welfare of others

and it is not possible to hold a formal hearing within the period of a suspension,

the student may be excluded from school for more than 10 school days. A student

may not be excluded from school for longer than 15 school days without a formal

hearing unless mutually agreed upon by both parties.. Any student so excluded

shall be provided with alternative education, which may include home study.

22 Pa.Code §12.6. Further, 22 Pa.Code §12.8 requires that formal hearings be convened in all .
expulsion actions and that a hearing be held within 15 school days of the notification of charges
being sent to the students’ parents or guardians.

Documentary evidence in the form of correspondence from the Charter School’s
Principal dated November 4, 2016 and testimony from former Manager for Accountability with
the Charter Schools Office establish by a preponderance of the evidence that several students had
been excluded from EUACS for more than 15 school days in November 2016 prior to formal
- hearings on their exclusions being held. The record is also devoid of any credible evidence that

the students’ families consented to the exclustons so as to bring them into compliance with 22

Pa.Code §12.6.
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3. Failure to File Timely Annual Reports -

The CSL at 24 P.S. §17-1728-A(a) required EUACS 1:6 provide the School District with
“ongoing access to the records and facilities of the charter school to ensure that the chaﬁer
school is in compliance W]:.th its charter and [the‘CSL] and that requirements for testing, civil
rights and student health and safety arle being fnet.” 24 P.S. §17-1728-A(b) similarly requires
that “{E]ach charter school shall submit an annual report no later than August 1 of each year to
the local board of school directors and the secretary in the form prescribed by the secretary.”

The record shows that EUACS’s 2013-14 Annual Report did not contain any content.,
uploaded files, signatures or affirmations. In his Repqrt, the Hearing Officer identified several |
aspects of a 2013-2014 Annual Report offered into evidéﬁce at the hearing W;Vhich he concluded
had been “altered to convey the false impression that Eastern submitted a 2013-14 Annual
Report” based upon several aspects of the exhiBit; The Hearing Officer observed that the 2013-
2014 Annual Report had the identical date and content of the following yeat’s Apnual Report,
iﬁcluding meeting dates for the 2014-15 school year, and was not in the Comprehensive Planning
System used to review such reports as fecently as one week prior to the date of the‘hearing.
Based upoﬁ these findings, the CAB has no credible basis to supplant the ﬁndiilg_S of credibility
made by the Hearing Officer who was in a position to observe witness derﬁeanof and evaluate
the reliability of documentary evidence prcsented at the ﬁearing. .Further, the record shows that
EUACS submitted its 2014-2015 Annual report 12 days late, on August 13, 2015, in

contravention of 24 P.S. §17-1728-A(b).

4, Failure to Obtain Criminal Background Checks and Child Abuse Clearances
The CSL and applicable regulations require that criminal history records be obtained, that

FBI background checks be performed and that child abuse clearances be obtained for all
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employees who have direct contact with children. 24 P.S. §17—1724—A(i), (4); 22 Pa.Code §8.2.

Moreover, charter schools are required to maintain copies of those documents in an applicant’s
file. Id. Pméuant to a review of 20 personne! files during the School District’s Fall 2016 onsite
review, it was discovered that 2 employee files were missing Pennsylvania Child Abuse History
Clearances less than five years oid at the time of hire, 2 employee files includéd clearances that
were more than five years old at the time of review, 5 émployees were missing Pennsylvania
Criminal Background Checks less than five years old at the time of hire, 15 employees were
miséing timely FBI Background Checks, and 14 employee ﬁlés for employees hired on or after
January 1, 2015 were missing Act 168 training certifications. |
EUACS asserts, as a threshold matter, that such findings, éven if accurate, are not
grounds for nonrenewal because there are no legal requirements regarding Act 168/24 P.S. §1-
111.1 training certifications. EUACS also contends that there are no fequirements for State or
Federal criminal background checks or child abuse clearances. for employees who do not have
direct contact with children. See, 23 Pa.C.S.A. §§6303, 6344; 24 P.S. §§1-111(Db), (c.1); 22
Pa.Code §8.1. EUACS further argues that because the record fails to establish that the
employees cited by the School District had direcf contact with children and/or were Pennsylvania
residents so as to trigger the need fof criminal background checks or child abuse cIearaﬁces, the
School District failed to sustain its burden of proof. |
Although EUACS contends that FBI and state background checks were conducted on
many of the employees, the record shows that EUJACS did not establish thét t}}e missing
docmnéntation was actually in the personnel files at the time of the site visit. The record also
shows through the testimony of EUACS’s Chief Operating Officer that EUACS had only

recently begun to include ACT 168 inforrﬁation in employee files during the 2016-2017 school

- 35




year, and énly after EUACS was made aware of that requirement during the renewal site visit.

Similarly, Teacher Information Management System certification data establishes that all of the
employees missing clearances were teachers. |

' -Wheﬁ addressing EUACS’s a.rgument that 22 Pa.Code §8.1 does not require Federal
criminal history records, 24 P.S. §1-11 ltc.l) has required Federal criminal history records for ali
applicants for public school emplqyment since April 1, 2007. Similarly, a registration for
Federal crimminal history records is insufficient to comply wzth 24 P.S. §1-111(c.1 )' pursuant to
Department guidance. See, 24 P.S. §17-1724-A(1), (§); 22 Pa.Code §8.2. Asto EUACS’s
. argument that it should be excused for failing to have obtained background checks because its
omissions were inadvertent, wiﬂful violations are not necessary to justify nonrencwal because of
the importance of having such clearances as demonstrated by the multiple statutory and
regulatory requirements for such clearances.

5. Admission Policies/Student Enrollment

EUACS asserts that the Department of Education’s Basic Educatioﬁ Circular (“BEC”) is
not law but, instead, merely provides guidance regarding student enrollment, social security
information and other documents. Tt further argues that 22 Pa.Code, Chapter 11, does not
impose a requirement that charter schools adopt admissions policies or that such policies contain -
certain provisions. |

The BEC requires that the following categories of information be provided as part of the
admissions process: (1) Proof of the child’s age; (2) Confirmation of required immunizations;

(3) Proofof resideﬁcy; (4) A parent registration statement; and (5) A home language survey.
'The BEC ‘additional.ly states that a charter school “ﬁ'xay ﬁot request or quuirg. -.a social seéurity

number” as a condition for enrollment.
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EUACS contends that its acceptance and maintenance of social security cards does not

prove it requested or required that social security cards Be submitted by parents. Instead, parents
may have simply provided social security cards to EUACS as a method of proving students’
dates of birth and/or age as part of the admissions process. Accordingly, EUACS argues that the
School District failed to éatisfy its burden of proof absent evidence EUACS actually required |
sqcial security cards or other proof O.f citizenship as a condition for édmission.
We agree with the School Districf’s contention thaf EUACS’S Charter required it to
comply with guidance provided by State authorities, inéluding the Basic Education Circular on
Enrollment of Students (“BEC”). However, we do not find that the record supports a ﬁﬁding that
EUACS required the production of social security cards as a condition for admission. Nor do we
find that the findings of the Hearing Ofﬁcer regarding EUACS’s failure to strictly follow thf;
BEC regarding the admissions process constituted a sufficient ground to not renew EUACS’S

Charter.

6. Failure to Submit Statements of Financijal Interest/ Ethics Act Violations

Pennsylvania’s Public Official and Employee Ethics Act (the “Ethics Act;’) required
meﬁlbers of EUACS’s Board of Trustees to file Statemenfs of Financial Interest by May 1 of
each year as “public officials.” 65 Pa.C.S. §1104(a); 24 P.S. §17-1715-A(11). EUACS’s 2012
Charter similarly required members of the Board of Trustees to file Statements of Financial
Tnterest by May 1 for the previous calendar year. Despite these requirements, the record shows
that more than 26 Statements of Financial Interest were missing for calendar years 2012, 2013
and 2014 and that only two Statc_ameﬁts were timely filed. |

 When addreésing its failure to file timely Statements of Financial Interests, EUACS

asserts that the failure by some members of the Board of Trustees cannot be attributed to EUACS
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and, therefore, cannot form a legitimate basis for no’; renewing its Charter. EUACS also cites fo
the absence of evidence that its failure to file the Statements of Financial Interests resulted in its
inabﬂity to properly govern the Cﬁalter School. By contrast, the School District contends that
EUACS’s failure to file tifnely ﬁnénc_ial statements is a valid ground for IlODIGﬂGWB,VI‘WhEI’.l
considered in conjunction with EUACS’s other Vidlatio’ns, as opposed to the nonrenewal being
based solely upon the omissions thémselves.

In Kheperé Charter School v. The School District of Philadelphia, CAB No. 2018-01,
pp. 48-49, the CAB fduna that while the failure of a charter school’s board member to file a
Staternent of Financial Interést cannof be imputed to the cheﬁter school, such a failure can form
the basis for a nonrenewal of a charter if such a filing was required by the school’s charter and if
 the failure was cqnsidered in the aggregate of other violations. Id. (citing SC]’IOO.[ District of the
City of York v. Lincoln Charter School, 889 A.2d 1286, 1289 (Pa. Cmwlth. 2006)). See gis_o,
Renaissance Charter School, CAB No. 2008-07, pp. 13-14. More recently however, in Reading
School Distrz'-cr v. I-Lead Charter School, 206 A.3d 27, 46-47 (Pa. Cmwlth. 2019), the
Pennsylvapia Commonwealth Court found that the CAB did not err when it declined to impute to
the charter school the failure b'y its officials to file financial disclosure statemenfs even where the
failures were one of several violations by the charter school. Id. Accordingly, we do not find
that EUACS’s failme to file timely Statements of Financial Interests in this case Sﬁpports the
denial of EUACS’S request for the renewal of its Charter even When conside'red in conjunction
with its other violations.

7. Lack of Highly Qualified Teachers

Pursuant to the NCLB, EUACS was required to have “highly qualified teachers” for core

academic subjects. 20 U.S.C. §6319(a)(2); 34 C.F.R. §200.55(b); Gillingham Charter School,
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CAB Docket No. 2016-11, p.53. As correctly recognized by thé Hearing Officer, PDE required
a “highly qualified teacher” to have a bachelor’s degree, a valid Pennsylvania teaching
certificate, and demonstraté subject matter competency for the core content being taught. PDE’s
Required Federal Reporting Measures (“RFRM”) report further deﬁr_led a “highly qualified

| tea;:her” as one who holds a full c_ertiﬁcation,,has at Jeast a bachelor’s degree, has completed a
content area major, has passed a content area test, and has completed teacher education -

, cOursework. EUACS was réquired-to satisfy the requirement for “highly qualified teachers™
from 2012 through the 2015-2016 school years, after which the requirement was discontinned by
the Every Student Succeeds Act. The record shows that the reported percentages of EUACS’s

~ courses taught by “highly qualified teachers” during the 2012 Charter term were 79% 1r1 2012-
2613, 80% in 2013-2014, 74% in 2014-2015 and 100% in 2015-2016.

EUACS argues that the NCLB did not contain a requirement that it employl “highly
qualified” teachers for noncore academic subjects prior to Act’s repeal, and that the teacher
éuality data contained in Reqﬁired Federal Reporting Measures reports prepared by the
Department of Education for 2013-2016 were for “course assignment” and not for “core
academic subjects.” See, Gillingham Charter School, CAB Docket No. 2016-11. Even if found
to be in violation, however, EUACS altemat'ively argues that the violations are not actiolnable
becaus.e they were not part of a wider pattern of significant violations of law. .

Conversely, thé School District argues that the foregoing findings were derived from
Required Federal Reporl:ing Measures repoi’ts published by the Pennsylvania Department of
Education pursuant to MCLB data from EUACS. Because the purpose of the Highly Qualified
- Teacher page in the RFRM report is to specifically identify the percentage of courses taught by

HQTs, the report establishes the absence of HQT's in EUACS’s core subject areas. The School
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District also argues that there is no evidence that the Department failed to report HQT

information in the correct manner or that the data pertained to anything other than courses in core
subject areas. The CAB has previously relied upoﬁ RFRM reports when considering issues
related to the employment of “highly qualified teacﬁers_” by a charter school due to the reliability
of the sources of the data contained therein. See, Khepera Charter School v. The School District
of Philadelphia, CAB No. 20_1 S—Ql » pp. 24, 46-47. Here, the School District has established by a
. preponderance of the evidence that EUACS failed to retain highly qualified teacﬁers in core
academic subjects through the testimony of the School District’s Program Manager for Data aﬁd
relevant RFRM and SPP Data File reports. Because EAUCS’s failure in that regard constituted a
wider pattern of signiﬁcant,vidlations of law as set forth herein, its failure, in conjﬁnction with ifs
other Violations, constituted a sufficient reason not to renew EAUCS’s Charter. See, Reading
School District v. I-Lead Charter School, 206 A.3d at 48.

8. . Student Health and Safetp‘ Violations/Failure to Maintain Medical and Dental
Records/ Failure to Conduct Fire Drills

EUACS’s 2012 Charter required it to “adopt and implement a plan for providing school
‘health services that complies with 24 P.S. §14-1401 et. Séq. of the Public School Code and other
Applicable Laws.” In this case, the record shows that EUACS s “Student Health Services
Policy” constituted the student health services plan submitted to the School District. 24 P.S.
§14-1402(a), (b) provides as follows, in pertinent pait:
24 P.S. §14-1402. Health services

. () Each child of school age shall be given...(1) a vision test by a school nurse,
medical technician or teacher, (2) a hearing test by a school nurse or medical
technician, (3) 2 measurement of height and weight by a school nurse or
teacher, who shall use the measurement to compute a child's weight-for-
height ratio, (4) tests for tuberculosis under medical supervision, and (5) such’
other tests as the Advisory Health Board may deem advisable to protect the
health of the child. Vision tests shall be given at least annually and other tests
at intervals established by the Advisory Health Board.
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(b) For each child of school age, a comprehensive health record shall be
maintained by the school district or joint school board, which shall include
the results of the tests, measurements and regularly scheduled examinations
and special examinations herein specified.
28 Pa.Code §23.1 further identifies required health services as follows:
§23.1. Required health services.
School districts and joint school boards shall provide the following health services
for children of school age who are attending or who should attend an elementary,
grade or high school, either public or private; and children who are attending a
kindergarten which is an integral part of a local schiool district:
| (1) Medical examinafions.
- (2) Dental examinations.
(3) Vision screéniug tests.
(4) Hearing screening tests.
(5) Threshold screening tests.
(6) Height and weight measurements.
(7N Maintenance of medical and dental records.
(8) Tuberculosis tests.
(9) Special examinationé.
Althoﬁgh 28 Pa.Code §23.3 permits private examinations to be conducted, 28 Pa.Code §23.8
requires schools to “maintain comprehensive medical and dental records of each individual
child” including “all information the school obtains concering the health of the child.”
The record in this case shows that EUACS’s “Student Health Seryices Policy” did not

identify required eXaminﬁtions and screenings as set forth at 28 Pa.Code §23.1 et. seg. or when

they were to occur. During a site visit on November 10, 2016, it was discovered that files for gth
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grade students contained no record of dental exams having been performed for two students.
The review also revealed the absence of records for vision or hearing for three students, the
absence of reéords for height and weight screening of three students, and the absence éf records
showing that scoliosis screenings had been conduct¢d for four students during the 2015-2016
school year. The record is similarly devoid of any evidence that the missing screenings were
provided by third party providers such as MACCS Health Services Which providés nursing
services to EUACS.

EUACS argues that because charter schools are not specifically mentioned at 24 P.S.
| §14—1402(b), it was not required to maintain student dental or medical records pursuant to that

provisioﬁ of the Public School Code which requires a “school district or joint school board” to

“maintain comprehensive health records for each student. EUACS asserts that had the General
| Assembly intended for 24 P.S. §14—1402(b) to apply to charter schools, it would have included |
that language in the statute as it has in other provisions of the Public School Code, Axrticle XIV.

Notwithstanding EUACS’s contention that charter schools are not subject to the
Tequirements of 24 P.S. §14-1402(b), the provisions of 24 P.S. §17-1732-A(a)(1) expressly state
that “Charter schools shall Be subject to the following: ... Article XIV.” For this reason, the CAB
finds that EUACS was subject to Article XIV in its entirety pursuant to 24 P.S. §17-1732-A(a)
and that the record supports the finding by the School District that EUAC S failed to comply with
the record-keeping requirements of Article XIV.

As to the School District’s finding thaf EUACS failed to properly document ﬁfe drills
and bus evécuation drills, EUACS was required to hold fire drills at least once per month
pursuant to 24 P.SI. §15-1517(a). Charter schools using school buses for transportation of school

children are also required to conduct two emergency evacuation drills each school year in
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accordance with 24 PS §15-1517(d). Moreover, the “chief school administrator” is réqujrcd to
certify to the PDE on or before the tentﬁ day of April of each year that the emergency evacuation
drills and school secu:rity drills have been conducted. 24 P.S. §15-1517(e). In this case however, |
EUACS submitted only one PDE-401 Form applicable to the 2012 Charter term, for the 2015-
2016 school year. The record fuﬁher shows .th'at the 2015-2016 PDE-401 was submitted nearly
four months after the April 10, 2016 deadline.

EUACS asserts that 24 P.S. §15-1517 did not require it to certify its fire and school bus
evacuation drills with tﬁe Department of Education for the 2012-2015 school years. Iﬁstead, it'
contends that 24 P.S. §15-1517(e) only imposed an annual requirement that each district
superintendént certify to the Department of Education that the emergency evacuatiﬁn drills had
been conducted. EUACS contends that because it did not have a “superintendent,” the
requirement did not apply. Tnstead, it argues that the requirement was arﬁended in2017 at 24
P.S. §15-15 17(f) to require repbrting by a “chief school administrator” which signaled the -
Legislature’s recognition that the prior version did not apply to charter schools. EUACS fuﬁher
asserts that the record shows it regularly conducted fire drills notwithstanding its lack of
. reporting. |

Because the CSL has traditionally subj ec;[ed charter schools to the certification
fequirements of 24 P.S. §15-1517, it does not find EUACS’s argument fo be persuasive.
However, EUACS produced evidence at the hearing in the form of fire drill 16 gs and hearing
testimonithat it had regularly conducted fire dﬁlls. For that reason,.the CAB does not find fhat
FUACS’s failu;e to submit timely certifications pertaining to bus and fire drill, in unto itself,

constituted a basis not to renew EUACS’s charter. |
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0. Insufficient School-Wide Special Education Screening

The Schoc;i District/SRC found that BUACS had violated several regulations governing
the provision of services and programs for children with disabilities enrolled in charter schoolé
'set foﬁh by Chapter 711, including those reqﬁiring the establishment of written policies and
.procedures ;:omprising of “syétematic screening activities that lead to the identification, location
and evaluation of childfen Wlth disabilities enrolled in the charter school or cyﬂer charter
s_cho.ol._” 22 Pa.Code §711.21(b)(2). 22 Pa.Code §711.23 sets forth the requiréme:nts for sucha

screening system as follows:

22 Pa.Code §711.23. Screening

(a) Each charter school and cyber charter school shall establish a system of
screening which may include prereferral intervention services to accomplish the
following: '

(1) Identification and provision of initial screening for students prior to
referral for a special education evaluation, including those services
outlined in subsection (c). '

(2) Provision of peer support for teachers and other staff members to
assist them in working effectively with students in the general education
curriculum. :

(3) Identification of students who may necd special education services
and programs. - '

(b) The screening process must include:

(1) Hearing and vision screening in accordance with section 1402 of the
Public School Code of 1949 (24 P.S. § 14-1402) for the purpose of
identifying students with hearing or vision difficulty so that they can be
referred for assistance or recommended for evaluation for special
education.

(2j Screening at reasonable intervals to determine whether all students

are performing based on grade-appropriate standards in core academic
subjects. ‘
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(c) Each charter school and cyber charter school may develop a program of
prereferral intervention services. In the case of charter schools and cyber charter
schools meeting the criteria in 34 CEFR 300.646(b)(2) (relating to
disproportionality), as established by the Department, the services are required
and include:

(1) A verification that the student was provided with appropriate
instruction in reading, including the essential components of reading
instruction (as defined in section 1208(3) of the Elementary and
Secondary Education Act (ESEA) (20 U.S.C.A. § 6368(3)), and
appropriate instruction in math.

(2} For students with academic concerns, an assessment of the student’s
performance in relation to State-approved grade level standards.

(3) For students with behavioral concems, a systematic observation of
the student’s behavior in the school environment where the student is
displaying dlfﬁculty

(4) A research-based intervention to increase the student’s rate of
learning or behavior change based on the results of the assessments under
paragraph (2) or (3), or both.

(5) Repeated assessments of achievement or behavior, or both,
- conducted at reasonable intervals, reflecting formal monitoring of student
progress during the interventions.

() A determination as to whether the student’s assessed difficulties are
the result of a lack of instruction or limited English proficiency.

| (7) A determination as to whether the student’s needs exceed the
functional ability of the re gular education program to maintain the student
at an appropriate instructional level,

(8) Documentation that information about the student’s progress as

identified in paragraph (5) was penodmaﬂy provided to the student’s
parents.

(d) Screening or préreferral intervention activities may not serve as a bar to the
right of a parent to request an evaluation, at any time, including pI’IOI‘ to or during
the conduct of screening or prereferral intervention activities.

EUACS asserts that the School District improperly éxpanded Chapter 711 and

Department of Education guidance by interpreting them as imposing mandatory requirements.
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Accordiﬂgly, it avers that the School District evaluated its renewal request base& upon standards
which exceeded those for which it was legally reqﬁired to satisfy. BEUACS additionally argues
that 22 Pa.Code §711.23 only required it to establish a school-wide screening system which must
include hearing aﬁd vision screening at reasonable intervals to aetemine if students are
achieving grade~appropriate standards in core academic subjects. EUACS reasons that although
Chapter 711 imposes minimal requirements for the screening process, it provides significant
discretion to -a charter school regarding the development of the process by imposing “limited and
flexible” requirements. 'Convcrselsr, it does not require a charter school to use a common
assessment or data source, maintain a comprehensive list of interventioﬁs, develop specified |
methods of interventions, or use a school-wide tracking 'systerri to monitor progress.*

Here, the School District’s decision not to renew EUACS’s Chai‘ter was based, in part,
upon what the Hean'ﬁg Officer described as “highly récommended interventions” developed by
the PDE, including the three-tier Response to Intervention (“Rt[”} system through which students
may move depending upon their needs and responsiveness to interventions. As testified to by the
School District’s Accounf;ability ]érogram Specialist, the purpose of Rtl is to identify students
needing interventions early in the process so as to avoid having to Iatér implement more
restrictive interventions. To that end, Rt starts with a screening and identification process to
identify students who might be having difficulty in cértain areas. [t continues by implementing
appropfiate interventions that are. specific to the needs of the students. To be Succeésful, the
approach requires ongoing assessments and monitoring designed to determine whether the

interventions being used are successful, as measured by student progression.

22 Pa.Code §711.23(2) states that a “charter school shall establish a system of screening which may include
prereferral intervention services...”. Subsection (b) states that “The screening process must include...”. Subsection
(c) states that charter schools meeting the criteria in 34 CFR 300.646(b)(2)..., as established by the Department, the
services are required and include:...™. ’ '
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Regardless of EUACS’s contention that Chapter 711 does not require particular screening

activities to be in place and that it is entitled to.a degree of ﬂexibility when developing screening
mechalﬁsfns, the record shows that EUACS did not have an effective screening system in place
prior to September 2016, the last year of ifs Charter term. In response to requests made to it
“during the CSO’s November 10, 2016 site visit for common assessments, data points, a list of |
common'ly' used interventions, and school-wide tracking systems, EUACS failed to produce any
tfpe of common assessment other than a referral form. EUACS -Was unable to produce any .
completed referral forms to demonstrate that it had acﬂﬁlly used the form as a screening tool.
The record equally shows through the testimony of Ms. Ford and through various documents that
- EUACS did not utiiize a Ril process or system prior to September 2016, Although the record
arguably shows that EUACS used the MMS system to collect data through ﬁrogress reports,
EUACS failed to establish that the system had been used for the purpose of monitoring students
prior to the 2016-2017 school year. |

The record also shows that EUACS did not comply with various laws requiring parent
participatiﬁn in the 1EP process, and that it did not document purported gﬁempts to obtain such
participation through methods including timely updates to Individual Education Plans (“IEPs).
During a May 25, 2016 review of 40 TEPs, EUACS was found to have multiple deficiencies due
- to missing signatures or lap;ses in IEP dates, missing IEPS and Notices of Recommended
Educational Placement (“NOREPs™) for days on which EUACS was paid Special Education
subsidy rates, and that it did not have ﬁlly compliant and equitable student adﬁlission policies in
accordance with the CSL; the Public Scheol Code or its Charter. For.‘these reasons, we find by a
preponderance of the evidence that EUACS ‘failed_ to comply with Chapter 711 in a manner

which enabled it to identify, evaluate and/or refer students with diverse learning needs.
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10. Sunshine Act/ Charter Violations

The record shows that EUACS failed to publicly disclose the ldcation and times of Board
of Trustee meetings in 2013-2014, 2014-2015 and some meetings in 2015-2016, and failed to
elect officers at public meetings pursuant to its Bylaws;. The School District cites to Khepera, |
CAB No. 2018-01, sypra, as permitting nonrenewal based uﬁon a charter school’s violaftions of
its bylaws. In so asserting, the School bistrict contends that the CAB wrongly decided that

' Sunshiﬁe Act violations cannot form the basis for nonrenewal in I-Lead Charter School, CAB
Docket No. 2016055 |
EUACS argues that the alleged failure tp annualiy elect officers Was triviai and éanﬁot
* form the basis for nonrenewal due to the School District’s failuré to demonstrate that the
omissions adversely affected school governance based upon the limited nature of the omissions.
See, I-Lead Charter School, CAB Docket No. 2016-05, p. 34. BUACS similarly argues that any
~ Sunshine Act violations were trivial, that it advertised its Board meetiﬁgé through various media,
had corrected the aforementioned deficiencies for its meeting on April ‘1.2, 2016 and thereafter
held its Board meetings in the same room. EUACS, therefore, conteﬁds that the nomeneﬁal was
‘unjustified because the exclusive remedy for Sunshine Act violations is to bring an action in the
Court of Common Pleas, and because it had taken remedial actions as in I-Lead Charter School,
CAB Docket No. 2016-05. Id.
Although the CAB acknowledged in Khepera, supra that violations of a charter sg‘;hool’s

bylaws and/or its charter can constitute grounds for nonrenewal, it also found, more specifically,

_ * The Commonwealth Court in Reading School District v. I-Lead Charter School, 206 A.3d at 47, supra, did not
directly address whether a charter school’s violations of the Sunshine Act were 2 valid ground for revoking a charter
due to exclusive jurisdiction lying with the local court of common pleas. Instead, the Court’s analysis narrowly
focused upon the issue of whether the CAB refused to consider the charter school’s violations of the Sunshine Law,
Id.
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in I-Lead Charter Schdol, supra that the CAB is ﬁot the proper forum in which to judge alleged
Suns;hine Law violations. I-Lead Charter School, CAB Docket No. 2016-05, p. 30. |
Accordingly, the CAB is not inclined to disturb that decision in this case, particulaﬂy under the
present circumstances where the record demonstrates EUACS’s substantial compliance with thé
Sunshiﬁe Law .in several material respects and its correction of other Violatiops beginning April
12, 2016.

VIXI. - Abuse of Discretion

EUACS asserts that the School District’s decision npt to renew the Charter was an abuse
of discretion and was the rpsult of “partiality, prejﬁdice; bias and ill-will” by the Hearing Officer.
It contends the Hearing Officer’s report reflected “a subjective and murky weighing and -
balancing of information an& criteria which the School Distriét’s witnesses were incapable of
interpr¢ting or explaining without their notes.” EUACS cites to the Renewal Rubric underlying
the Hearing Officer’s Report and the “highly queStionaBle” basis from which it determined not to
renew the Charter. EUACS’s claim of bias and ill will is predicated upon the high number of
allegations bought against it whiéh it describes as “simply absurd.” EUACS also cites to the
Hearing Officer’s “rubber stamping” of every factual and legal allegation as evidence of thé
Hearing Officer’s bias. -

The CAB notes from the outset that the record is devoid of any evidence of bias by the
Hearing Officer. On the contrary, the SRC’s ratification of the findings by the Hearing Officer
was supported by objective evidence of record. The CAB’s review of the record indicates that
the Hearing Ofﬁcler and SRC evaluated the nonrenewal of EﬁACS’s Charter under the same
framework which was applied evenly to every charter school under its jurisdiction which has

sought renewal. The totality of the evidence therefore supports the School District’s contention
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that the framework under which EUACS’s Charter was evaluated works to remove bias from the

process by evaluating charter schools seeking renewal under the same set of standards.
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VII. . CONCLUSION
For the foregoing reasons, the CAB finds that the SRC’s/School District of Philadelphia’s

nonrenewal of EUACS” Charter was proper under the CSL, and IS AFFIRMED.
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF EDUCATION
STATE CHARTER SCHOOL APPEAL BOARD

Eastern University Academy

Charter School, :
Petitioner : CAB Docket No. 2018-04

Y.

School District of Philadelphia,
Respondent

ORDER

. AND NOW, this li day of August 2019, in accordance with the vote® of this Board at
its meeting of June 18, 2019, it is hereby ORDERED that the appeal of the Eastern University
Academy Charter School is DENIED, and that the nonrenewal decision of the School District of

Philadelphia is AFFIRMED.

¢ The CAB unanimously voted to deny the appeal of Eastern University Academy Charter School at its June 18,
2019 mecting. ' ‘ '
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