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 Commonwealth of Pennsylvania

Pennsylvania Fish and Boat Commission

Minutes
The 124th Meeting of the Pennsylvania Fish and Boat Commission was held on Monday and Tuesday, July 10 and 11, 2017 at the Pennsylvania Fish and Boat Commission headquarters, Harrisburg, PA 17110.    
Commission committees met on July 10 beginning at approximately 10:30 a.m. and on July 11 beginning at approximately 8:00 a.m.  The public session for review of this agenda began on or about 10:05 a.m. on July 11.    

Call to Order  
The meeting was called to order by Commission President Rocco S. Ali and followed by the Pledge of Allegiance to the Flag.  

Roll Call

Members Present

Rocco S. Ali, President
Eric C. Hussar, Vice-President

G. Warren Elliott

Norman R. Gavlick

Steven M. Ketterer

Leonard L. Lichvar
Edward P. Mascharka III

William J. Sabatose

Review and Approval of Minutes from the April 25, 2017 Meeting  
A motion was made by Commissioner Sabatose and seconded by Commissioner Mascharka to approve the April 25, 2017 minutes as written.  Motion carried.  
Awards and Presentations   
In memory of Dennis T. Guise, former Deputy Executive Director and Chief Counsel of the Commission, a special memorial ceremony was held and a plaque marker was placed at the base of a tree in the landscape at the Commission’s headquarters property.  Dennis was a conservation leader and advocate for aquatic resources, anglers and boaters.  Family, friends and colleagues gathered to pay tribute to Dennis.    

An Outstanding Service Award was presented to Waterways Conservation Officer (WCO) Chad McKenrick of the Northeast Region.  The Commission recognizes employees with the Outstanding Service Award when they exhibit superior performance or service above and beyond the normal call of duty.  Such was the case on January 30, 2017 when WCO McKenrick was the first person on the scene of an overturned vehicle along State Road 879 in Girard Township, Clearfield County.  WCO McKenrick demonstrated remarkable professionalism and judgment that prevented further injuries to the entrapped operator.  Not only was he able to secure the scene preventing additional accidents, but he also activated EMS and stabilized and comforted the entrapped operator until additional assistance arrived.  For these actions, the Commission is proud to recognize WCO McKenrick with the Outstanding Service Award.  

Amidea Daniel, Youth and Women’s Program Coordinator, was recognized as being this year’s Pennsylvania Wilds Conservation Stewardship Award winner.  On Thursday, April 27, 2017, Pennsylvania Wilds, at its Annual Pennsylvania Wilds Dinner and Awards Banquet, celebrated a milestone year and honored individuals from the region who had gone above and beyond to grow nature and heritage tourism.  Holly Komonczi, chair of the committee and executive director of Lumber Heritage Region, commented that “The Awards Selection Committee has been together for a few awards cycles now; just when we think we have a good handle on what to look for, our minds are blown.  It is awesome to see so many businesses, volunteers and youth taking part in this regional initiative.”  Amidea has worked for the Commission since 2008 as an outreach/education specialist and statewide coordinator for the award-winning Trout in the Classroom program.  The program exposes students to cold water conservation and involves raising brook trout from eggs to fingerlings in a classroom aquarium to release into local streams.  According to PA Wilds, Amidea’s skills and dedication to the program have been a large part of the program’s success.  To date, the program has been offered in more than 284 classrooms.  

The Governor’s Award for Excellence was re-presented to Jordan Allison, Biologist, Division of Environmental Services.  Jordan was one of 37 Commonwealth employees honored by Governor Wolf on May 22, 2017 with the Governor’s Award for Excellence.  Jordan was part of a team that included six PennDOT employees, and Nevin T. Welte, a malacologist with the Western Pennsylvania Conservancy.  The team was recognized for their mussel relocation work on the Hunter Station Bridge replacement project over the Allegheny River, Forest County.  The award was conveyed “For safely relocating over 130,000 freshwater mussels, many of them endangered or threatened species, living in the area of a bridge replacement project, when the largest prior relocation of its kind was just 7,000. The move prevented a 44-mile detour for over 1,100 vehicles each day and gave the species opportunities to re-establish (mussel) populations in areas where they have not existed in over a century.”  Thanks to Jordan for his excellent work.
A Conservation Service Award was presented to Nevin T. Welte for his contribution to this same project.  The mussel relocations that occurred could not have happened without his hard work and expertise.  Nevin, a Commission contractor and employee of the Western Pennsylvania Conservancy, was technically ineligible for the Governor’s Award for Excellence, so the Commission recognized his essential contributions to the Hunter Station project with the Conservation Service Award.  Thanks to Nevin for his excellent work on this project.  The mussel reintroduction by the Hunter Station team was the largest of its type in North America.  Approximately 35,000 mussels were moved to rivers and streams within the Commonwealth to give the species opportunities to reestablish populations in areas where they have not existed in over a century.  Cutting edge science was involved in tagging, stocking and assessing survival of relocated mussels.  Eight other states and one tribal nation also benefitted from mussels received from Hunter Station.

The “Wave of Excellence” Award was presented to Christopher “Scott” Fedei, Fish Culturist 2, Fairview State Fish Hatchery.  In keeping with Executive Director Arway’s interest in recognizing a job well done, the Commission implemented an employee recognition program entitled the “Wave of Excellence” Award program.  The concept is for Commission employees to recognize other Commission employees who have gone above and beyond the call of duty in performing their work or who have provided extraordinary customer service.  Scott is the eleventh recipient of the “Wave of Excellence” Award or the “WE” Award.  Scott was nominated by a fellow co-worker and the tenth recipient of the award, Pat McClenahan.  Scott is known to put “we” (the Commission) above “me.”  As winner of the “Wave of Excellence” Award, Scott will be permitted to keep the award for six months before passing it on. 

Election of Commission President and Vice-President   

Commission President Ali presided over the elections.  He called for nominations for the office of President, and Commissioner Mascharka nominated Commissioner Ali as President.  Commissioner Ketterer seconded the nomination.  A motion was made by Commissioner Elliott and seconded by Commissioner Mascharka to close the nominations.  The motion was carried, and nominations were closed.  The Commission elected Commissioner Ali to serve as President of the Commission for 2017-2018.

Commission President Ali then called for nominations for the office of Vice-President.  Commissioner Gavlick nominated Commissioner Hussar as Vice-President.  Commissioner Elliott seconded the nomination.  A motion was made by Commissioner Elliott and seconded by Commissioner Mascharka to close the nominations.  The motion was carried, and nominations were closed.  The Commission elected Commissioner Hussar to serve as Vice-President of the Commission for 2017-2018.
Executive Director’s Report  

The “April – June 2017 Quarterly Report” (Exhibit A) was provided to Commissioners.  Director Arway also spoke of his recent appointment to the Board of Directors of the American Sportfishing Association (ASA) and his plans to join ASA at its sponsored International Convention of Allied Sportfishing Trades (ICAST) event.  This will be a great opportunity to interact with the Board Members and numerous major fishing tackle and boating industry manufacturers and encourage them to come to Pennsylvania to showcase some of their equipment.
Announcement of Executive Session  
Commissioner Ali announced that an executive session was held on Monday, July 10, at approximately 9:00 a.m. to discuss personnel matters and potential real estate acquisitions.   

Reports of Commissioner Committees
Executive and Administrative (Commissioner Ali) – 

The Executive and Administrative Committee met on Monday, July 10, at approximately 10:30 a.m.  Agenda items were discussed.  Judd Michael, Professor, Penn State University, provided the final report on the Pennsylvania Fish and Boat Commission Business Analysis.  Bernie Matscavage provided a license sales and boat registration sales update.  Michele Jacoby gave an engineering update.  

Boating (Commissioner Elliott) – 

The Boating Committee met on Tuesday, July 11, at approximately 8:35 a.m.  Lieutenant Colonel Larry Furlong, Assistant to the Director, Bureau of Law Enforcement, provided a 2017 accident recap.  He, along with Steve Kralik, Director, Bureau of Outreach, Education and Marketing, spoke on the unpowered boat education initiative.  
Fisheries (Commissioner Mascharka) – 

The Fisheries Committee met on Monday, July 10, at approximately 2:35 p.m.  Agenda items were discussed.  The Committee voted to recommend to the full Commission that the item regarding the amendment to section 65.24 (miscellaneous special regulations) to remove the closed bass season from May 1 to mid-June on portions of the Susquehanna River and Juniata River be “tabled” for 12 months.  Jason Detar provided an update Section 03 of Penns Creek and special regulations sampling.  A presentation was provided on the Delaware River estuary striped bass monitoring efforts, and Andy Shiels provided information on the upcoming Wild Trout Summit to be held on August 26, 2017 at 9:30 a.m. at the Centre Region Office in Bellefonte.  
Habitat and Environmental (Commissioner Lichvar) – 

The Habitat and Environmental Committee met on Monday, July 10, at approximately 1:55 p.m.  One agenda was discussed, and Tyler Neimond provided a presentation on Stream Habitat Section prioritization.  
Hatcheries (Commissioner Ali) – 

The Hatcheries Committee met on Tuesday, July 11, at approximately 8:45 a.m.  Jason O’Brien, Manager, Pleasant Gap State Fish Hatchery, provided a presentation on the hatchery, and Coja Yamashita spoke on the Fish Health Unit.  

Law Enforcement (Commissioner Sabatose) – 

The Law Enforcement Committee met on Tuesday, July 11, at approximately 8:00 a.m.  Agenda items were discussed.  An update was given on the Fishkil hotline and Operation Dry Water.  
The Committee also acted upon proposed revocations.  The Committee revoked the fishing privileges of one individual for a period of one year and three individuals for five years.  The Committee also revoked the boating privileges of one individual for three years and directed him to successfully complete a classroom boating safety education course.  In addition, the Committee revoked the venomous snake permit and the fishing privileges of one individual for two years.

Legislation and Public Outreach (Commissioner Mascharka) – 

The Legislation and Public Outreach Committee met on Monday, July 10, at approximately 1:05 p.m.  Tim Schaeffer provided a legislative update on the license fee delegation authority and increase bills, the therapeutic recreation exemption, active military license reciprocity, public safety and customer service amendments, the Lake Erie permit and the Capital budget.  Amidea Daniel gave an update on the youth and women’s program activities.  Public outreach items included a presentation on the First Fishing Center.  Michele Kittell, Executive Director, Wildlife Leadership Academy, thanked the Commission for its support and provided a presentation on the Pennsylvania Bass School.  

Public Comment to Commissioners and Staff   

Donald Anderson provided comment on the Cooperative Nursery Program and staffing.  
EXECUTIVE AND ADMINISTRATIVE

A.  McLaughlin Easement Acquisition, McKean Township, Erie County. 

Commentary: 

Section 2907.2 of the Fish and Boat Code, 30 Pa. C.S. §2907.2, provides that the proceeds from the sale of the special Lake Erie fishing permits and $6 of the fees for the combination trout/salmon/Lake Erie permits are to be deposited into a restricted account within the Fish Fund and that this restricted account “shall be used to provide public fishing access or to protect or improve fish habitat on or at Lake Erie, Presque Isle Bay and their tributaries, including waters that flow into those tributaries.”  The funds generated through this program are deposited into the Lake Erie restricted account where they are restricted now and into the future for their legislatively intended purposes.  Pennsylvania’s Fishing and Boating Access Strategy ranks this watershed as the top priority for access improvement statewide.
The Commission has been offered an easement on 1,900 linear feet along Elk Creek as it flows across a parcel of property in McKean Township, Erie County, for $26,000.  The easement will be for public fishing, boating, and riparian and fishery management and will include the stream corridor and extend at least 35 feet back from the top of the bank to the extent of the ownership of the seller.  The easement area is located off of West Road immediately downstream of the Commission’s Rick Road Access.  A map depicting the subject parcel is attached as Exhibit B. 

Elk Creek provides significant steelhead and trout fishing opportunities in the area.  Pennsylvania’s Fishing and Boating Access Strategy indicates a need for more access on this section of Elk Creek.  The Commission’s regional Law Enforcement and Fisheries staff have recommended that the easement be acquired.

The seller and the Commission have signed an option agreement that will allow staff to perform its due diligence.  The Commission’s exercise of the option agreement will be subject to meeting the due diligence and funding requirements.  In addition, the seller has agreed to be responsible for all current applicable real estate and transfer taxes that are normally shared between the buyer and the seller.  The Commission may, at its sole discretion, pay for the costs to obtain and record a subordination of lien for the property. 

Briefer:

Brian Barner, Deputy Director, Office of Administration

Recommendation: 

Staff recommend that the Commission authorize the acquisition of an easement along Elk Creek in McKean Township, Erie County, as more particularly described in the Commentary, utilizing monies in the Lake Erie restricted account.

Action:

A motion was made by Commissioner Mascharka and seconded by Commissioner Gavlick to authorize the acquisition of an easement along Elk Creek in McKean Township, Erie County, as more particularly described in the Commentary, utilizing monies in the Lake Erie restricted account.  Motion carried.  
B.  Property Disposition at Camp Hill Access for the State Route 2031 Bridge Replacement Project, Cumberland County. 

Commentary:  

The Commission owns +/-70.4 acres of land in Lower Allen Township, Cumberland County, known as the Camp Hill Access (Access).  The Access runs along the Yellow Breeches Creek from the SR 2031 (Spangler’s Mill Road) bridge over the Yellow Breeches, upstream +/-1 mile.  The Access is located south of Camp Hill, at the south end of the Camp Hill State Correctional Institute.  The Yellow Breeches is a stocked trout water and forms the boundary between Cumberland County and York County.  The site has a large gravel parking lot and canoe/kayak launch. 

The existing SR 2031 bridge over the Yellow Breeches is deficient and is targeted for replacement during the 2018 construction season.  The bridge is owned by the Pennsylvania Department of Transportation (PADOT), and it will be replaced on its existing alignment.

The SR 2031 bridge project (Project) will require +/-0.028 acres of permanent right-of- way and +/-0.282 acres of temporary construction easement to facilitate construction, as depicted on Exhibit C.  The temporary construction easement will revert to the Commission at the conclusion of the Project.

PADOT will pay fair market value for the rights and will allow the Access to remain open and will accommodate all Commission operational needs during construction.  The project area will be restored to a condition equal to or better than its current condition at the conclusion of the Project.  The Project will not have any long-term impacts on the Access. 

The disposition will be subject to staff performing the necessary due diligence and addressing any issues that arise during that process. 

Briefer: 

Brian Barner, Deputy Director, Office of Administration

Recommendation:  

Staff recommend that the Commission authorize the disposition of the property rights to the Pennsylvania Department of Transportation as more particularly described in the Commentary.    

Action:
A motion was made by Commissioner Elliott and seconded by Commissioner Hussar to authorize the disposition of the property rights to the Pennsylvania Department of Transportation as more particularly described in the Commentary.  Motion carried.     

C.  Property Disposition at Middle Creek Lake for the State Route 2007 Culvert Replacement Project, Snyder County. 

Commentary:  

The Commission owns +/-144 acres of land in Union, Penn and Washington Townships, Snyder County, which was the site of the former Middle Creek Lake also known as Musser’s Dam.  The dam was breached over 20 years ago because of safety issues.  The property runs along Middle Creek from State Route 2009 (Middle Creek Lake Road) upstream +/-1.7 miles.  The property is located about 1 ½ miles south of Selinsgrove and 1 mile west of the Susquehanna River.  The creek is a warm water fishery and is also used for nonpowered boating.  There is a paved access drive and paved parking lot at the downstream end of the property off SR 2009.

The existing SR 2007 (Produce Road) culvert over an unnamed tributary to Middle Creek is deficient and is targeted for replacement during the 2018 construction season.  The culvert is located at the southwest corner of the property.  The culvert is owned by the Pennsylvania Department of Transportation (PADOT), and it will be replaced on its existing alignment.  

The SR 2007 culvert replacement project (Project) will require +/-0.166 acres of permanent right-of-way and +/-0.220 acres of temporary construction easement to facilitate construction, as depicted on Exhibit D.  The temporary construction easement will revert to the Commission at the conclusion of the Project. 

PADOT will pay fair market value for the rights and will allow the Access to remain open and will accommodate all Commission operational needs during construction.  The project area will be restored to a condition equal to or better than its current condition at the conclusion of the Project.  The Project will not have any long-term impacts on the Access. 

The disposition will be subject to staff performing the necessary due diligence and addressing any issues that arise during that process

Briefer: 

Brian Barner, Deputy Director, Office of Administration

Recommendation:  

Staff recommend that the Commission authorize the disposition of the property rights to the Pennsylvania Department of Transportation as more particularly described in the Commentary.

Action:
A motion was made by Commissioner Sabatose and seconded by Commissioner Hussar to authorize the disposition of the property rights to the Pennsylvania Department of Transportation as more particularly described in the Commentary.  Motion carried.  
D.  Lease to Fairview Evergreen Nurseries, Inc., Fairview State Fish Hatchery, Erie County.

Commentary:
The Commission owns a +/-87 acres in Fairview Township, Erie County, that is known as the Fairview State Fish Hatchery (SFH).  The Commission has leased a portion of this property for 40 years to Fairview Evergreen Nurseries, Inc. (Nurseries) for use in conjunction with its local nursery business.  The current lease area is +/-37 acres with a rent of $4,600 per year.  A drawing showing the existing lease area is depicted on Exhibit E.

The Nurseries’ existing lease for the Fairview SFH land has expired, but it continues to lease the area as a holdover tenant.  The Nurseries is requesting to continue to lease the 37 acres of land at Fairview SFH for nursery purposes under terms similar to the existing lease.  The Nurseries is agreeable to a rental payment of $4,650 in year one of a 10-year term that will increase annually to $4,925 for the final year. 

Briefer:
Brian Barner, Deputy Director, Office of Administration

Recommendation:
Staff recommend that the Commission authorize the Executive Director to enter into a lease with Fairview Evergreen Nurseries, Inc. at the Commission’s Fairview State Fish Hatchery in Erie County, as more particularly described in the Commentary.

Action: 

A motion was made by Commissioner Mascharka and seconded by Commissioner Gavlick to authorize the Executive Director to enter into a lease with Fairview Evergreen Nurseries, Inc. at the Commission’s Fairview State Fish Hatchery in Erie County, as more particularly described in the Commentary.  Motion carried.  
E.  Easement Acquisition on Trout Run, Fairview Township, Erie County.  

Commentary:
The Commission is pursuing the acquisition of an easement on a +/-0.4-acre parcel of land located on Trout Run at its confluence with Lake Erie in Fairview Township, Erie County (Site).  The Site contains +/-300 linear feet of Trout Run and is a portion of a 4.92-acre tract of land currently owned by Brian C. Weber and Katherine Skerlong Weber.  The Site is bordered on the east by Avonia Road and on the west by the former Flower Marina as depicted on Exhibit F.

Historically, the Commission has used this Site to collect steelhead brood in support of the Commission’s Lake Erie Steelhead Program and the Erie County Cooperative Nursery Steelhead Program.  The Steelhead Program involves the capture of 2,500 adult steelhead brood each year, requiring seven to eight steelhead brood collections at the Site between November 1 to February 15.  Ninety percent of the Program’s steelhead brood is taken from this Site.  The Commission currently manages Trout Run as a nursery water.

The Commission previously had agreements with Theodore Flower, a prior property owner, to allow for the use of the Site.  The Commission entered into agreements with Mr. Flower and/or his Estate in 1975, 1978 and 2010, which allowed for the installation, operation and maintenance of weirs and fish-catching devices in and along Trout Run for the purpose of capturing adult salmon.  Mr. Flower’s Estate sold the property in 2011, thus extinguishing any agreements with the Commission.  The Commission has continued to collect brood from this Site through oral agreements with the recent property owners.

This section of Trout Run is a critical steelhead brood collection location for the Lake Erie Steelhead Program, and the acquisition of an easement is necessary to continue the program.  Commission staff wish to acquire rights consistent with the Commission’s past uses at the Site, which will allow for the construction, development, operation and maintenance of existing structures and improvements to facilitate and enhance fish viewing, riparian buffer, erosion control, fish habitat and fishery management including fish selection, sampling, collection and stocking.  Additionally, Commission staff wish to acquire the right but not the obligation to stabilize, repair and protect the banks of Trout Run in order to protect the flow and the integrity of Trout Run, which includes the existing concrete “fish collection basin” and retaining walls.

To that end, staff will pursue the acquisition of an easement on Trout Run in an amicable manner, paying what is considered fair and reasonable, and will only utilize the Commonwealth’s power of eminent domain as a last resort.  Staff will adhere to the Commission’s standard practices for acquiring property, including meeting due diligence requirements.  The exact easement acreage will be determined by a property survey.

Briefer:
Brian Barner, Deputy Director, Office of Administration

Recommendation:
Staff recommend that the Commission authorize the acquisition of an easement on a +/-0.4-acre parcel of land on Trout Run, Fairview Township, Erie County, as more particularly described in the Commentary.

Action:
A motion was made by Commissioner Mascharka and seconded by Commissioner Hussar to authorize the acquisition of an easement on a +/-0.4-acre parcel of land on Trout Run, Fairview Township, Erie County, as more particularly described in the Commentary.  Motion carried.  

 F.  Indian Caverns Property Acquisition, Franklin Township, Huntingdon County. 

Commentary: 

There are currently for sale four parcels of land totaling ±13.56 acres, known as the Indian Caverns Property (Property), located along Spruce Creek in Franklin Township, Huntingdon County immediately east of Route 45 in Franklinville, PA.  The Property contains ±805 feet of the Spruce Creek stream corridor, which consists of ±805 feet linear feet of stream frontage on the left descending and ±389 feet linear feet of stream frontage on the right descending bank for a total of ±1,194 linear feet of stream frontage.  The Property contains several improvements including a cottage, a duplex, and a commercial, storefront access to the cave facilities.  The cavern has been used for commercial tourism from 1929 to the present.  The Property was appraised at $1.85 million.  A map depicting the Property is attached as Exhibit G. 

The Western Pennsylvania Conservancy (WPC) has agreed to purchase the Property and has solicited project partners and funding.  As part of the process, WPC negotiated a substantially lower purchase price of $1.35 million.  WPC subsequently entered into an agreement of sale with the seller.  The agreement of sale expires on December 31, 2017 and is contingent upon approval by WPC’s Board of Directors and a commitment from a project partner to accept fee title to the Property.  

WPC has requested $125,000 from the Commission to help with the acquisition of the Property.  In addition to its own funding, WPC has commitments from several private and public entities, including Duke Energy, The Conservation Fund, National Fish and Wildlife Foundation, Richard King Mellon Foundation, the U.S. Fish and Wildlife Service (USFWS) and Pennsylvania Game Commission (PGC), for the remainder of the funding.  However, as part of its funding approval process, the Richard King Mellon Foundation requires that matching funds from the various partners be secured and approved prior to granting funding approval to a project.  

Upon acquisition of the Property, the WPC would like to convey the Property to the Commission.  The Commission’s acceptance of the conveyance would be contingent on meeting due diligence and funding requirements, including but not limited to the seller providing good and marketable title to the Property, free and clear of all liens and judgments, and an acceptable environmental assessment.  

Because one of the major funding sources for this acquisition is the Indiana Bat Conservation Fund managed by USFWS and PGC for mitigation of impacts to the Indiana bat or its habitat, there will be a restriction in the deed of conveyance for the Property requiring the Commission to manage the Property for the primary benefit of the Indiana bat and in accordance with a management plan developed cooperatively with USFWS and PGC.  PGC has preliminarily agreed to assist the Commission with bat management, and the parties intend to enter into a memorandum of understanding or interagency agreement outlining each agency’s roles and responsibilities in that regard.

If this acquisition is approved, Commission staff plan to make habitat improvements to the portion of Spruce Creek located on the Property and develop a fisheries management plan for the area.  Commission staff also intend to address the Property’s infrastructure needs.  This work will include removing unsafe structures from the Property and replacing the existing vehicular bridge to meet required safety standards for public use.

Spruce Creek is a nationally renowned trout fishery and provides significant trout fishing opportunities in the area.  The section of Spruce Creek on which the Property is located is classified in 25 Pa. Code Chapter 93 as a High Quality Cold Water Fishery, and it supports natural reproduction of Brown Trout.  There is currently very limited public access, and this purchase would provide important access to one of Pennsylvania’s finest trout streams.  Pennsylvania’s Fishing and Boating Access Strategy indicates a need for more access on this section of Spruce Creek.  

Briefer:

Brian P. Barner, Deputy Director, Office of Administration

Recommendation: 

Staff recommend that the Commission authorize a grant not to exceed $125,000 to the Western Pennsylvania Conservancy and authorize the acquisition of the property in Franklin Township, Huntingdon County, as more particularly described in the Commentary.

Action:

A motion was made by Commissioner Mascharka and seconded by Commissioner Hussar to authorize a grant not to exceed $125,000 to the Western Pennsylvania Conservancy and authorize the acquisition of the property in Franklin Township, Huntingdon County, as more particularly described in the Commentary.  Motion carried.  
FISHERIES

FINAL RULEMAKING

A.  Amendment to Section 65.24 (Miscellaneous Special Regulations) to remove the Closed Bass Season from May 1 to mid-June on Portions of the Susquehanna River and Juniata River.  

Commentary: 

In 2011 and 2012, two black bass angling regulation changes were applied to the Susquehanna River from Sunbury downriver to York Haven (middle Susquehanna River), the Susquehanna River from York Haven downriver to Holtwood Dam (lower Susquehanna River), and the Juniata River from Port Royal downriver to the mouth (lower Juniata River).  In 2011, these river sections were removed from the Big Bass Program and a year-round catch-and-immediate-release regulation was enacted.  In 2012, this regulation was adjusted to include a closed season for black bass from May 1 to the opening day of bass season in mid-June, with a catch and immediate release regulation remaining for the rest of the year.  Bass tournaments were limited to catch-measure- immediate release only, with no weigh-in tournaments allowed.   

The regulations implemented during 2011 and 2012 to protect Smallmouth Bass residing in the middle and lower Susquehanna River and the lower Juniata River were not intended to be permanent.  Additionally, the Commission has received a number of complaints since these regulations went into effect stating that anglers are violating the closed season and the regulation is largely unenforceable.  Further, recent changes in population characteristics of Smallmouth Bass at the middle Susquehanna River, lower Susquehanna River and lower Juniata River warranted a review of the current regulations to determine whether they are continuing to serve their intended role as part of managing these fisheries.  

As such, staff propose an adaptive management approach to remove and reinstitute, if necessary, closed season regulations currently applied to these river reaches.  By establishing a set of population recovery benchmarks, staff developed guidance on when to remove current closed season regulations as well as when to reinstitute them should conditions change negatively in the future.  A secondary benefit of this approach is public transparency as benchmark values for different metrics will be disseminated and annual evaluations will allow for up-to-date comparisons against benchmarks.  This approach may streamline and expedite future regulatory action.  

Staff developed a series of metrics to assess changes to the Smallmouth Bass population that could warrant removal as well as the application of closed season regulations based upon population characteristics. These data and literature-derived values set benchmarks for changing existing regulations as well as provide guidance for reinstitution should conditions change negatively in the future.  These benchmarks are scientifically-based using available data and literature and are set at a standard to reflect the world-class fisheries for which these waters are renowned.  The application of the benchmarks will be similar to adaptive management strategies utilized by the Atlantic States Marine Fisheries Commission and the Great Lakes Fishery Commission.  These metrics focus on a combination of measures of relative abundance and size composition of the population.  Staff recommend a review period of at least five years be used for evaluation based on the inherent variability in the factors controlling the population, variability in data collection, and longevity of Smallmouth Bass.  For these same reasons, staff propose that benchmarks must be met for minimum time periods (e.g., three of five years) rather than for definitive time periods (e.g., consecutive years) given natural variability in healthy fish populations.  Additionally, staff suggest that benchmarks be achieved for two of the three metrics for each reach for a five-survey evaluation period.    

Review of the most contemporary survey data revealed that all three of the subject reaches met the recovery benchmarks to allow removal of closed season regulations beginning in the 2017 season.  Staff will continue to survey population characteristics moving forward to guide future regulatory actions should population characteristics change.

Staff recommend that the closed bass (Smallmouth Bass and Largemouth Bass) season be removed from May 1 to mid-June (with dates described by the usual formula) and no tournaments be permitted during this period.  Catch and release restrictions will continue to be applied to those portions of the Susquehanna River and Juniata River currently included under this miscellaneous special regulation.  Bass tournaments occurring outside of the mid-April to mid-June period will continue to be restricted to catch-measure-immediate release only as will all bass angling.  

Staff also recommend that in the future, the lower Susquehanna River reach be treated independently while the middle Susquehanna River and lower Juniata River reaches be treated jointly for removal or application of closed season regulations.  Unrestricted movement of fish between the two systems would complicate treatment of each exclusively.  The joint treatment of those reaches would defer to the most conservative option for either reach based upon their data relative to benchmarks.

A notice of proposed rulemaking containing the proposed amendments and soliciting public comments for 60 days was published at 47 Pa. B. 1469 (March 11, 2017) (Exhibit H).  In addition, the Commission also held three public informational sessions on April 17 in Harrisburg, April 18 in Columbia, and April 19 in Selinsgrove.  During these sessions, the Commission solicited public input using comment cards that asked the public to address two issues, namely, opinions about the adaptive management approach for black bass regulations moving forward and opinions regarding the proposed rulemaking. 

The Commission received a total of 179 public comments – 27 were received prior to the formal comment period, 149 were received during and three received after the comment period ended.  Of the 179 comments, 67 commenters supported the proposed regulation changes, 90 opposed them, and 22 provided comments that could not be categorized as either supporting or opposing the proposed regulation changes.  Copies of all public comments were provided to the Commissioners.

Some of the comments also expressed concerns regarding anglers fishing over spawning bass.  As such, staff recommend that on final rulemaking, the Commission add the following language to § 65.24:  It is unlawful for an angler to repeatedly cast into a clearly visible bass spawning nest or bed in an effort to catch or take bass.  A bass caught and immediately returned unharmed to the waters from which taken will not be considered a violation of this section.

Briefer:

Andrew L. Shiels, Director, Bureau of Fisheries 

Recommendation:

Staff recommend that the Commission adopt the amendments as set forth in the notice of proposed rulemaking with the additional change described in the Commentary.  If adopted, these amendments will go into effect upon publication in the Pennsylvania Bulletin. 

Action:  

A motion was made by Commissioner Elliott and seconded by Commissioner Lichvar to “table” (postpone consideration of) this item until the July 2018 Commission meeting.  Motion carried.  
DESIGNATIONS

B.  Proposed Additions to List of Class A Wild Trout Streams.

Commentary:

Pursuant to 58 Pa. Code § 57.8a (relating to Class A wild trout streams), it is the 

Commission’s policy to manage self-sustaining Class A wild trout populations as a 

renewable natural resource to conserve that resource and the angling it provides.  Class A 

wild trout populations represent the best of Pennsylvania’s naturally reproducing trout 

populations.  Criteria developed for Class A Wild Trout populations are species specific.  

Wild Trout Biomass Class Criteria include provisions for wild Brook Trout, wild Brown 

Trout, mixed wild Brook and Brown Trout, wild Rainbow Trout, mixed wild Brook and 

Rainbow Trout and mixed wild Brown and Rainbow Trout populations. 

Staff recommend the addition of 29 stream sections to the Commission’s list of Class A 

wild trout streams.  These changes are the result of recent surveys conducted on these 

waters.  Exhibit I provides information on the locations and a data summary for each of these waters. 

A notice of proposed designations was published at 47 Pa. B. 2680 (May 6, 2017) (Exhibit J).  The Commission received a total of 20 public comments, all supporting the proposed designations.  Copies of all public comments were provided to the Commissioners. 

Briefer:

Andrew L. Shiels, Director, Bureau of Fisheries

Recommendation: 

Staff recommend that the Commission add 29 stream sections to the Commission’s Class A wild trout streams list as set forth in the notice of proposed designations.  If approved, these additions will go into effect upon publication of a second notice in the Pennsylvania Bulletin. 

Action:

A motion was made by Commissioner Sabatose and seconded by Commissioner Hussar to add 29 stream sections to the Commission’s Class A wild trout streams list as set forth in the notice of proposed designations.  These additions will go into effect upon publication of a second notice in the Pennsylvania Bulletin.  Motion carried.  
C.  Classification of Wild Trout Streams:  Proposed Additions and Revisions.

Commentary:

The Department of Environmental Protection’s regulations at 25 Pa. Code § 105.1 define 

the term “wild trout stream” as “a stream identified as supporting naturally reproducing 

trout populations by the Fish and Boat Commission under 58 Pa. Code § 57.11 (relating 

to listing of wild trout streams).”  This term has regulatory significance because wetlands 

that are located in or along the floodplain of the reach of a wild trout stream and the 

floodplain of streams tributary thereto are considered “exceptional value” and are thus 

entitled to the highest level of protection.

The Commission adopted a statement of policy at 58 Pa. Code § 57.11 that sets forth the 

basis for the classification of streams supporting the natural reproduction of trout.  Under

§ 57.11, it is the policy of the Commission to accurately identify and classify stream 

sections supporting naturally reproducing populations of trout as wild trout streams.  The 

listing of a stream section as a wild trout stream is a biological designation that does not 

determine how the stream is managed.  The statement of policy provides that the 

Commission’s Fisheries Management Division will maintain the list of wild trout streams 

and that the Executive Director, with approval of the Commission, will from time to time 

publish the list of wild trout streams in the Pennsylvania Bulletin and solicit public 

comments.

Staff recommend the addition of 99 new waters to the Commission’s list of wild trout 

streams and revisions to the section limits of seven waters on the list.  These changes are the result of recent surveys conducted on these waters.  Exhibit K provides information on the locations and a data summary for each of these waters.  Surveying unassessed waters and documenting wild trout populations are consistent with the Commission’s Strategic Plan for Management of Trout Fisheries in Pennsylvania, the statewide Strategic Plan and the agency’s Resource First philosophy.

A notice of proposed designations was published at 46 Pa. B. 2676 (May 6, 2017) (Exhibit L).  The Commission received a total of 24 public comments, 21 support all of the proposed designations and three support the designation of a specific water.  Copies of all public comments were provided to the Commissioners.

Briefer:

Andrew L. Shiels, Director, Bureau of Fisheries

Recommendation:

Staff recommend that the Commission add 99 new waters to the Commission’s list of wild trout streams and revise the section limits of seven waters on the list as set forth in the notice of proposed designations.  If approved, these additions and revisions will go into effect upon publication of a second notice in the Pennsylvania Bulletin.
Action:

A motion was made by Commissioner Sabatose and seconded by Commissioner Mascharka to add 99 new waters to the Commission’s list of wild trout streams and revise the section limits of seven waters on the list as set forth in the notice of proposed designations.  These additions and revisions will go into effect upon publication of a second notice in the Pennsylvania Bulletin.  Motion carried.  

D.  Designation of Upper West Branch Susquehanna River as Catch and Release All-Tackle under Section 65.15.

Commentary: 
The upper West Branch Susquehanna River was historically polluted by acid mine drainage (AMD) and was devoid of aquatic life.  Recent remediation efforts, including an AMD treatment plant, remining, and removal of large coal refuse piles that previously bordered the river, have substantially improved water quality in the past five years.  Wild Brook Trout and Brown Trout are responding positively to the improved conditions and have recolonized the upper reaches of the river.  This portion of the river provides a special opportunity to protect, improve and highlight its developing wild trout fishery in a geographic region in which many waterways have not supported fisheries, especially wild trout fisheries, for over a century due to historic pollution.  Commission habitat management staff and local partners conducted habitat improvement work in the upper West Branch Susquehanna River during 2016 and have additional work planned for 2017.  These projects have improved and will continue to help improve wild trout habitat in a channelized reach that flows through Northern Cambria.

As the upper West Branch Susquehanna River continues to recover from AMD impacts, increased protection of the wild trout populations will maximize the number of wild trout present in the river and help to ensure full recovery of the wild Brook Trout and Brown Trout populations in as short a time period as possible.  Commission staff are especially interested in maximizing the number of wild Brook Trout.  Once the wild trout populations have recovered in the future, staff may recommend an alternate regulation.
Based on recent fishery sampling at numerous locations, an intensive review of the upper West Branch Susquehanna River and input from local anglers advocating increased protection of this special fishery, staff recommend that the West Branch Susquehanna River, from the outflow of the AMD treatment plant near Watkins, approximately 26 miles downstream to the confluence with Cush Creek near Dowler Junction, be added to the Catch and Release All-Tackle Regulation Program.  Staff plan to continue monitoring the wild Brook Trout and Brown Trout populations in the upper West Branch Susquehanna River.

A notice of proposed designation was published at 46 Pa. B. 3156 (June 3, 2017) (Exhibit M).  The Commission received four public comments supporting the proposed designation.  Copies of all public comments were provided to the Commissioners.  In addition, a public informational session was held on June 22, 2017, and there was overwhelming support for the proposed designation.
 Briefer:

Andrew L. Shiels, Director, Bureau of Fisheries

Recommendation:

Staff recommend that the Commission approve the designation of the upper West Branch Susquehanna River, from the outflow of the AMD treatment plant near Watkins, approximately 26 miles downstream to the confluence with Cush Creek near Dowler Junction, as Catch and Release All-Tackle under section 65.15 as described in the Commentary.  If approved, this designation will go into effect on January 1, 2018.

Action:
A motion was made by Commissioner Lichvar and seconded by Commissioner Sabatose to approve the designation of the upper West Branch Susquehanna River, from the outflow of the AMD treatment plant near Watkins, approximately 26 miles downstream to the confluence with Cush Creek near Dowler Junction, as Catch and Release All-Tackle under section 65.15 as described in the Commentary.  This designation will go into effect on January 1, 2018.  Motion carried.  

HABITAT AND ENVIRONMENTAL
A.  Habitat Improvement and Fisheries Management Grant to American Rivers, Inc. for the Removal of Delp Dam on Indian Creek, Montgomery County. 

Commentary: 

At the January 2016 Commission meeting, the Board approved the establishment of the Statewide Habitat Improvement and Fisheries Management Grant Program.  The purpose of this grant program is to provide a streamlined mechanism for the Commission to pass varied sources of funding, as it becomes available, to accomplish projects in various program areas to protect, conserve and enhance the Commonwealth’s aquatic resources. The Commission authorized the Executive Director to approve individual pass-through grants of $100,000 or less per project for these purposes.  For individual pass-through grants exceeding $100,000, staff will seek separate Commission approval.  This program replaces a variety of similar but separate programs like the Statewide Grant Program for Fish Passage and Habitat Restoration, which the Board approved at its October 2004 meeting and was the mechanism formerly utilized to provide funds to partner groups for fish passage related projects.

The Commission will receive $175,000 from the Pennsylvania Turnpike Commission (PTC) to assist in fulfilling stream mitigation requirements for the Milepost A31 to Milepost A38 Total Reconstruction and Widening Projects (transportation project), as required under the state and federal waterways encroachment permits (DEP Permit No. E46-1128 and ACOE Permit CENAP-OP- R-2012- 0800).  The PTC is providing the funds to the Commission to coordinate the removal of Delp Dam (DEP file D46-103, also known as Swartley Mill Dam) across Indian Creek, Montgomery County, that will partially fulfill permitting expectations associated with the transportation project.  The owners of Delp Dam have agreed to pursue removal of their dam. 

Staff propose to provide a pass-through grant of up to $175,000 to American Rivers, Inc. or other appropriate partner organization to administer and manage the removal of Delp Dam.  The Commission may retain a small portion of the funds to offset staff time coordinating the project.  Division of Habitat Management staff will administer the funds on behalf of the Commission and will provide technical assistance and coordination of the overall project. 

Briefer:

Andrew L. Shiels, Director, Bureau of Fisheries

Recommendation:

Staff recommend that the Commission approve a grant of up to $175,000 to American Rivers, Inc. or other appropriate partner organization for the removal of Delp Dam as described in the Commentary. 

Action:   
A motion was made by Commissioner Mascharka and seconded by Commissioner Lichvar to approve a grant of up to $175,000 to American Rivers, Inc. or other appropriate partner organization for the removal of Delp Dam as described in the Commentary.  Motion carried.  

LAW ENFORCEMENT

PROPOSED RULEMAKING

A.  Amendment to Section 63.2 (Display of Fishing License and Verification of License Purchase).

Commentary:

The Commission is constantly exploring new technologies as they relate to fishing and boating within the Commonwealth.  One such technology is the purchase of a fishing license or other permit via the internet on a mobile device.  These devices allow for instant purchases and provide additional opportunities to get citizens on the waterways fishing; however, many individuals do not have a readily available means to print the license or permit certificate.  This creates a problem when an angler is attempting to do the right thing before heading to their favorite waterway.  

Current regulations make it unlawful to fish on Commonwealth waterways without having a valid license certificate displayed on an outer garment.  Since it is impractical to display a PDF (Portable Document Format) on a mobile device on an outer garment, staff undertook a review of the current wording of section 63.2 (relating to display of fishing license and verification of license purchase) to identify a solution.  As part of that review, staff determined that many states have done away with display requirements.  Ohio not only did away with the requirement but specifically added wording to its law to allow an angler to provide a PDF stored on a mobile device as proof of a current license.  Recently, the Pennsylvania Game Commission also removed the display requirement for hunting licenses.  This change has added to the confusion for anglers and has led to complaints fielded by officers and regional office staff.  Another complaint that staff hear is that because of the display requirement, anglers lose their license, usually because they come unattached somewhere along a stream or on a boat never to be seen again.  

In looking at all aspects of removing the display requirement, the most obvious downside is that officers will need to do a field check on every angler since that will be the only way to verify whether someone has a license.  This practice may lead to more complaints from anglers who get checked multiple times throughout a season.  The removal of the display requirement will not change the practice of giving an individual seven days to provide proof of a license purchase when caught fishing without a license in possession. 


Staff propose that § 63.2 be amended as follows:  

§ 63.2. [Display] Possession of fishing license and verification of license purchase.

(a)  Officers designated to check licenses. A person fishing in waters of this Commonwealth or in boundary waters shall show his fishing license upon the request of a waterways conservation officer, deputy waterways conservation officer or other officer authorized to enforce the code or this title under section 903 of the code (relating to delegation of enforcement powers). 

 

(b)  [Display on an outer garment] Possession of fishing license. It is unlawful for a person required by Chapter 27 of the code (relating to fishing licenses) to purchase a fishing license to fish in the waters of this Commonwealth or in boundary waters or land unless the person has a valid fishing license certificate and associated permits on his person and shows them upon the request of an officer.  A license may be stored on a mobile device and displayed upon the request of an officer.  A person may elect to [displays the] display a license certificate, a license button or other device approved by the Executive Director on a hat or outer garment while fishing.  If a license button or other device is displayed, the person shall carry the license on his person. [A warning will be issued for a first violation of this section if the person has a valid fishing license in his possession and about his person and shows it upon request.] An institutional license issued under section 2708 of the code (relating to institutional licenses) may be [displayed] possessed or maintained by the person fishing or by the person attending the person who is fishing. [If a license button or other device is displayed instead of the license certificate, the person shall carry the license certificate about his person.]

(c)  Fishing without a license in possession. 


   

(1)  When a [resident of this Commonwealth] person is apprehended for fishing without a license in his possession and claims that he previously purchased a valid fishing license for that year, the officer apprehending the individual shall give the individual 7 days to produce the original of the license certificate, if the individual provides to the officer’s satisfaction, at the time of apprehension, positive proof of identity and a residence address within this Commonwealth. The original license certificate shall show all required permits and a purchase date and time prior to the date and time of apprehension. 

  


 (2)  If it is inconvenient for the individual to produce the certificate in person, the officer may permit the individual to mail the original license certificate to the officer together with a stamped, self-addressed return envelope. If the officer permits the individual to mail the original license certificate to the officer, the officer shall provide the individual with a receipt or other documentation allowing the individual to fish during the period that the original license certificate is not in his possession. 

  


 (3)  Upon receipt of the original license certificate, the officer shall examine and verify it and 
return it to the licensee. 

(4)  If the person apprehended fails to send the original license certificate and required permits to the officer within the time allotted, the officer shall institute summary proceedings against the individual in the manner prescribed by law.

Briefer:

            
Lieutenant Colonel Larry Furlong, Assistant to the Director, Bureau of Law Enforcement 
Recommendation:

Staff recommend that the Commission approve the publication of a notice of proposed rulemaking containing the amendments described in the Commentary.  If adopted on final rulemaking, these amendments will go into effect upon publication in the Pennsylvania Bulletin.

Action:

A motion was made by Commissioner Sabatose and seconded by Commissioner Gavlick to approve the publication of a notice of proposed rulemaking containing the amendments described in the Commentary.  If adopted on final rulemaking, these amendments will go into effect upon publication in the Pennsylvania Bulletin.  Motion carried.  
B.  Amendment to Section 65.14 (Catch and Release Fly-fishing Only).

Commentary:

In an ongoing attempt to simplify regulations, staff are continually looking at ways to improve upon current regulations.  One area that has come into question recently is the 18 feet maximum length of leader material or monofilament line allowed in catch and release fly-fishing only areas.  

In examining this question, it was brought to staff’s attention that this limitation also excludes several acceptable fly-fishing practices such as European Nymphing.  Law enforcement staff indicate that rarely is the length of leader material measured as it does not create significant problems streamside.  

Based on these findings, staff propose the following amendment to §65.14:

§ 65.14. Catch and release fly-fishing only.

* * *

(b)  It is unlawful to fish in waters designated and posted as catch and release fly-fishing only except in compliance with the following requirements:

* * *

(2)  Fishing shall be done with tackle which is limited to fly rods, fly reels and fly line with [a maximum of 18 feet in] leader material or monofilament line attached. Spinning, spincast and casting rods and reels are prohibited.

* * *

Briefer: 


Lieutenant Colonel Larry Furlong, Assistant to the Director, Bureau of Law Enforcement
Recommendation:

Staff recommend that the Commission approve the publication of a notice of proposed rulemaking containing the proposed amendment described in the Commentary.  If adopted on final rulemaking, the amendment will go into effect upon publication in the Pennsylvania Bulletin.  
Action:    
A motion was made by Commissioner Hussar and seconded by Commissioner Mascharka to approve the publication of a notice of proposed rulemaking containing the proposed amendment described in the Commentary.  If adopted on final rulemaking, the amendment will go into effect upon publication in the Pennsylvania Bulletin.  Motion carried.    
Other New Business  

Director Arway noted the new artwork displayed in the Susquehanna Room and lauded Ted Walke and Steve Kralik for overseeing this effort and helping to assist the Bureau of Administration staff and the Bureau of Information Technology staff with the implementation of the new television in the lobby.  A continuous stream of video footage of Commission programs and messages will be on view for the public to watch when they enter the front doors.  
Time and Place of September 2017 Commission Meeting  

The next meeting will be held on September 25-26, 2017 in Erie.  
Adjournment  

A motion was made by Commissioner Elliott and seconded by Commissioner Hussar to adjourn the meeting at approximately 11:10 a.m.  Motion carried.  
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