COMMONWEALTH OF PENNSYLVANTIA
| COVERNOR'S OFFICE

PENNSYLVANIA HUMAN RELATIONS COMMISSION

BSTHER 5. WUERTZ,
Complainant

<

Docket Neo., E-T7128 PD
DOWNINGTOWN AREA SCHOOL

DISTRICT, :
Respondent -

FINDINGS OF FACT

1. The Complainant, herein is Esther §. Wuertz, an adult
female whose address is R.D. 1 Box 248, Honeybrook, Pennsylvania
and who has been é full-time professional employee of the
Downingtown Area School District as a teacher from September,

1967 to June, 1973 and other females similarly situated. (Stip. 1;

Ex. 1,2) . ;‘ ‘”

Z. The Respondent in this case is Downingtown Area
School District, a Pennsylvania employer located at 450 Manor
Avenue§ Downingtown, Penﬁsylvania, 19335 (Ex. 1).

3. By letter dated July 10, 1973 the Complainant requested
of the R@Sp@nd@ﬂﬁyla maternity leave of absence for the 1973%-
1974 school year. ({Stip. 3; Bx. 3)

4. By letteér dated July 12, 1973, the Respondenthuperin:
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tendent of Schoosls, Charlies M. Miken, granted to the Complainant
her veguest for a4 maternity leave of absence for the 1973-1974

school vear., (Stip. 4; Ex. 4}

without vay, 1973-1974 school vear in

BOCOY the Agreement between the Downingiown Aves

Board of rion and the Bargaining Unit. (Agreement)

4. By detter deted July 30, 1974, the Respondent

the 1973-1974 school vear, the Complainant was

0

te teacher, wmwking a total of

snployved

September 5, 1973 and December 12 197% and & total

hatwesn May 7, 1974 and Juns 20, 1974. {Stip. 6; BEx. 6]

7. The Complainant, st the recommendation of hev physician,

Dy, Richard M. Smith, M.b., 'did not work full-time during ithe
first semester of the 1973-1974 school year due to her pregnancy.

The Complainant save bivth to & child on Janvary 4, 1974,

P

(Stip. 7; Bz . 7}

8, The Complainant was certified as disabled by her
physician, De. B.M. Smith, M.D., as a result of her giving
bivih, from January 4, 1974 to April 1, 1974 and was unable

to nerform the duties of her job because of hey pregnancy velated
i" J i e

disabilityv. {(Stip. 8; Bx. B)

9. The Code provides that when a pgofw :sional or

renporary professional employes who is prevented by illmess or

infury from € : his or her occcupation, the school
P E

pay to said ewployee for each day of absence the




full salary to which the employee may be entitled as if said
employee were actually engaged in the performance of duty for

a period of 10 days and that any such unused leave shall be

cunuiative from year to year in the school district without limitation.

{Stip. 9; Ex.9),

10. By letter dated Jamnuary 23, 1675, the Respondent
stated that at that time the Complainant became disable&, January
4, 1974, the Cumpiainant had accumulated 68 unused sick &ays;

- (Stip. 10; Bx. 10)

11. The Complainant requested of the Respondent that
her accomulated sick pay benefits be applied to the fime she was
absent between January 4 and April 1, 1974 due to her pregnancy
related disability. (Stip. 11)

12. By letter dated February 22, 1974, the Respondent
informed the Complainant that she would not be granted pay for
her unused sick davs while she was absent due to her pregnancy
related disability. {Stip. 12; Ex. 11)

13. It is the Respondent's policy that in accordance with

the Agreement Between the Downingtown Area Board of Education

and the Bargaining Unit, all female professional employees are
required to.report pregnancies to the Superintendent as soon as
they are medically confirmed but not later than 4 months prior
to expected birth and that such employees are eligible to
receive only maternity leave without pay. (Stip. 16; Ex. §)

14W' Accmrding‘to a letter from Respondent atforney dated
March 12, 1975 the Respondent does not treat pregnancy related
disability as it would an illuess. Respondent grants maternity

- leaves in accordance with its regular leave policy which does
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not provide for the payment of accumulated sick leave benefits
or the continuance of insurance benefits unless the employee
pays the premiums, while the employee is on maternity leave.

(Stip. 17; Ex. 13).



COMMONWEALTH OF PENMNSY LVYANIA
GOVENOR'S OFFICE

PENNSYLVANIA HUMAN RELATIONS COMMISSION

ESTHER &S. WHERTZL, .
Complalinant .

Vo ’ DBocket No. E-7129 Ph

DOWNINGTOWN AREA SCHOOL
DISTRICT, |
Respondent .

CONCLUSTONS OF LAW

1. The Pennsylvania Human Relations Commission has
jurisdiction over both the parties and the subject matter of
this Complaint, parsu&ﬁt to Section 9 of the Pennsylvania
Woman Relations Act, 43 P.S5. B959.

2. Respondent received proper notice of thiS Complaint

and proper notice and opportunity for public hearing as reguired

by Section 9 of the Pennsylvania Human Relations Act, 43 P.5.§959.

3. Respondent, Downingtown Area School District, is an
employer within.the meaning of Sections 4{b) and 5(a) of the |
Pennsylvaniz Human Relations Act, 43 P;S, §954(b) and 955(a).

i, Complainant, Eéther S. Wuertz, is an individual
within the meaning of Section 5{(a) of the Pemmsylvaenia Human
Relations Act, 43 P.S. §955 {(a}.

5. The Résy@n&ent*s failure ﬁ@ provide coverage for
the pregnancy related disability of the Complainant constitutes
discrimination in the terms, conditions and pfiﬁileges of her

enployment becsuse of her sex, in viclation aof Section £{a)




of the Pennsylvania Human Relations Act, 43 P.S. §955(a).



COMMONWNEALTH OF PENNSYLVANTIA
CBOVERNOR'S OFFICH

PENNSYLVANIA HUMAN RELATIONS COMMISSION

BSTHER S. WUERTZ, :
' Complainant »

V. * Docket No. E-7129 PB
DOWNINGTOWN ARES SCHOOL .

BISTRIGCT

Respondent

RECOMMENDATION OF HEARING COMMISSIONERS

AND, NOW, this day of , 1978,
upon consideration of the entire Record in this matter,
inclvuding the Complaint, the Stipulations of Facts and Exhibits,
the Hearing Commissioners hereby adopt the attached as their
propesed History of the Case, Findings of Fact, Conclusions
of Law, Opinion and Final Order, and hereby recommend that
the same be finally adopted and isswed by the Penmnsylvania

Human Relations Commission.

Boris M. Leader
Chairperson, Hearing Panel

ELE.SmITH
Hearing Commissioner

Mary Dennis Donovan,
Hearing Commissioner




COMMONWEALTH OF PENNSYLVANTIA

GOVERNOR'S OFFICE
PENNSYLVANTA HUMAN RELATIONS COMMISSION

ESTHER S. WUERTZ,

7 Complainant
rd 'J/- /". 7
¥, | . Docket No. E-7129 Pp
DOWHINGTOUN AREA SCHOOL .
DISTRICT, :
Respondent .

COMMISSION'S DECISION

ARD  NOW, this day of , 1978,

¥
upon consideration of the full Record in this case, and upon

consideration of the foregoing Recommendation of the Hearing

Commissioners, the Pennsylvania Human Relations Commission

adopts the foregoing History of the Case, Findings of Fact,

Conclusions of Law and Opinion.

ATTEST

BY:

PENNSYLVANIA HUMAN RELATIONS COMMISSION

BY:
Joseph ¥X. Yaffe, Chairperson

aEllzab

eth M. Scott,. Secretary




CUOUMMONWEALTH OF PENNSYLVANTIA
GOVERNOR'S OFFICE
PENNSYLVANIA HUMAN RELATIONS COMMISSION

ESTHER §. WUERTZ,
Complainant

v. . Pocket No. E-7128 PD

DOWNINGTOWN AREBA SCHO@L
DISTRICT,
R@Sp@ﬂdent

FINAL ORDER

AN} NOW, this day of ; 1978, the
Peﬁngyivania Human Relations Commission hereby:

ORDERS

i. Respondent shall cease and desist from refusing
to provide coverage for pregnancy related disabilities under
its sick leave disability benefit plans.

2, Respondent shall immediately adopt sick leave
disability benefit plans in conformity with the Pennsylvania
Human Redations Commission's regulations, 16 Pa. Code §41.101,
gt. seq.

3. Respondent shall immediately inform, in writing,
gli present @mpl@y@es'@f its new policy regarding pregnancy
related disabilities.

4. Respondent shall inform all future employees of its

Cpolicy vegarding pregnancy relsted disabilities.




5. Respondent shall ilmmediately pay Complainant for
her actual sslary loss for 68 days of her period of pregnancy ?
related disability plus six {6} percent interest per annum
computed from the date of complaint April 23, 1974 to the date
of pavment.
6., Respondent shall report the manner of compliance

with this ovder within thirty (30) davs of its issuance.

PENNSYLVANTA HUMAN RELATIONS COMMISSION

BY:

Joseph X. Yaffe, Chairpersaﬁ

Ed

ATTEST

BY:

Elizabeth M. Scott, Secretary



COMMONWEALTH OF PENNSYLVANTIA
GOVERNOR'S OFFICE
PENNSYLVANIA HUMAN RELATIONS COMMISSION

ESTHER 5. WUERTZ,
Complainant

- Pocket No. E-7129 PD
DOWHINGTOWN AREA S5CHOOL .
DISTRICT, .
Respondent
OP INION

Complainant, Bsther S. Wuertz, had been employed by the
Respondent as a teacher at the time of the violation of the Act.
(Stip. 1} The Complainént requested a maternity leave of
absence for the 1973-1974 school year. (Stip. 2) The Respondent
in accordance with the Bavrgaining Unit Agreement (Stip. 5, Ex.
5) granted her request for a maternity leave of absence without
pay for the 1973-1974 school year by letter dated July 12, 1973
(Stip. 4, Ex. 4). The Complainant at the recommendation of her
physician did not work full-time but did work as a substitute
teacher for é total of 25 days during the 1973, 1974 school year.
{(Stip. 6,7 and Exs. 6 and 7). |

The Complainant's physician, Dr. Smith, certified that
the Complainant was actually disabled as a result of her preg-
nancy and ahildbirth from January 4, 1974 to April 1, 1974 and
unable to perform the duties of her job because of her
preghnancy related disability. (Stip. 8, Ex. 8)

Under the Respondent's School Code, 2 professional or



i
températy professional euwployee prevented by illness or accidental
injury from performing his/her duties is able to utilize actrued
sick leave which is cumulative from year to year. (Stip. 9,
Ex. 9} The Complainant, at the time of her actual disability,
had 68 unused sick days which she requested be used during the
time of her actual disability. (Stip. 10 and 11, Ex. 10}
The Regp@@ﬁ:ﬁig by letter dated February 23, 1974, refused to
permi@,ﬁéﬁplainant her accrued sick leave while she was disabled
dgefﬁﬁ her pr@gnanaynreiated disability (Stip. 12, Ex, 11). The
f“ﬁéspondent does not treat pregnancy related disability‘in the same
way it treates other temporary disabilities or ilinesses and
does not provide for the use of accumulated sick leave benefits
or continvation of insurapce benefits during the time of actual
disability. (Stip. 17, E%, 13)

The exclusion of pregnancy-related disabilities from

atherwise comprehensive sick pay plans hés been found to be
unlawful sex discrimination in violation of Section 5(a) of the

Act. Anderson v. Upper Bucks County Vocational-Technical

School, 30 Pa. Cmwlth 103, 373 A.2d 126 (1977) petition for

allocatur denied (May 2, 1978). The Commonwealth Court in

Unemployment Compensation Board of Review v. Perry, 22 Pa.

Cmwlth 429, 349 A. 2d 531 (1975) held that the Act requires
that."pregnancy be treated as any other disease."

This line of cases complies with the precedent set by
our Supreme Court which found in two leading cases upholding
the Commission's findings that where an employer singles out
pregnant employees to their disadvantage by excluding them from
the benefits of employment enjoyed by other non-pregnancy related

disabled employees or wherve an empl@yef*s policies apply only



to pregnancy to the disadvantaged of females as a class since
it applies to a condition peculiar to their sex, "“this 1s

N i . , "
discrimination pureand simple' and "sex discrimination per se.

Cerra v. Hast Stroudsburg Area School I}istrict$ 450 Pa. 207,

%

269 A.2d4 277, 280 (1973) and Freeport Area School Districi

Pennsylvenia Human Relations Commisgionl 18 Pa. Cmwlth 400,

Pa.  ,359 A.2d

W e

335 A.2d 873 {1974), modified and aff'd,

724 (1976). _ | J |
In construing state fair employment practice laws, states

are accovded broad pgwers and are not bound by interpretations

af Title VII and may outlaw practices that are not otherwise

prohibited by Title VII of the Civil Rights Act of 1964, 42 “

U.8.C. §2000e et seq. The Commonwealth Court has specifically

considered and rejected the holding of the U.S. Supreme Court

in General Electric Company v. Gilbert, 429 U.s. 215, (1976}

and by implication the reasoning employed by the U.S. Supreme

Court in Nashville GBas Company v. Satty, U.S. ., 46 LW

4026 (1978) in its decision in Anderson, supra. OQOur own Supreme

Court's reasoning in Cerra, supra, Freeport, supra and in

refusing to hear Anderson, supra by implication accepts the

analysis that the treatment of pregnancy-related disabilities
different from non-pregnancy related disabilities is unlawful

sex discrimination violative of Section 5(a) of the Act.

The U.S. Supreme {ourt rulings in Gilbert, supra ahd Nashville
“supra construed Title VII as expressly providing that the state statutes
3

defining sex discrimination more comprehensively than the

Civil Rights Act of 1964, shall not be preem?ted or superseded



™,

'éle VIT, &euilr ~702(a} (1}, 42 U.S.C. §2000e}& (a

by Tl$ (1).

Nor &gegfﬁf:ér&l Constitutional law require preemption in i\;

P Thus, the state courts of Pennsylvania ahd other states
are free to, and have, interpreted state human rights laws in

a fashion that entitles pregnancy related disabilities the same

treatment as other disabilities. See Brooklyn Union Gas Company

v. New York State Human Rights Appeal Board, 41 N.Y. 2d 84

(1976); Massachusetts EBlectric Lompany v. Massachﬁsetts

Commission Against Discrimination, 375 N.E. 2d 1192 (Mass. Sup.

Jud. Ct. 1978) and Castellano v, Linden Board of Education,

158 N.J. Super, 350, 386 A 2d 396 (1978). These cases hold

that state civil rights laws bar the exclusion of different

treatmentiof pregnancy related disabilifies from otherwise
comprehensive employer disability plans.

The Respondents denial of Complainants request to use
accrued sick pay during méternity leave when she was actually
ldisabled is unlawful sex discrimination since only females
are pregnant; this policy singles out women as a class to their

disadvantage. In Cerra, supra, the Pennsylvania Supreme

Court held that where pregnant women Vare. singled out and

placed in a class to their disadvantage because of a condition

peculiar to their sex, i.e. pregnancy, " (t)his is sex

discrimination pure and simple.” Id., at 277 A. 2d 277, 280.
“Arguments regarding defining pregnancy-relatéd disabilities

as "sickness" for the purposes of using sick leave are likewise

unavailable to the Respondent. As the Commonwealth Court held in

Anderson, supra " . . ., while pregnancy may not be an illness

or accidental injury, it must under Pennsylivania law be treated
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as any other physical infirmity." 373 A.2d 126} 132.

Thus, the artifical distinctien used bf Respondent
scheol district to deny use of sick leave for pregnancy-related
@hysical infirmities is sex discrimination per se. The Respondent 's
policy treats pregnancy unlike any other illness, infirmity or
disability. (Stip. 17, Ex. 13) The Complainant should have
been permitted to utilize her 68 days of accrued sick leave for
the time of her actual physical disability and had her disability
been any other than pregnancy-related she would have permitted to
do so under the School Code. (Stip.'9, BEx. 9)

The Respondent's policy regarding use of accrued sick
leave for pregnancy-related disabilities violates Section 5(a) of
the Act. Accordingly, the Complainant was a victim of unlawful
employment discrimination because of her sex and is entitied
te be placed in her "rightful place" that is, .to be placed in
the position she would have been in"but for" the act of discri-

mination. See, Pettway v. American Fast Iron Pipe Compahy, 494

F. 2d 211, 252 (5th Cir. 1974) in which the Court held that:

-... the victim of illegal employment discrimination
must be restored to the economic position in which

they would have been but for the discrimination - their .
"rightful place” citing U.S. v. Georgia Power Company,
474 F. 24 906, 5 F.E.P. Cases 587 (5th Cir. 1973},

The central purpose of employment discrimination ldws is to make
persons whole for injuries“suffered on account of unlawful

employment discrimination. Albermarle Paper Company v. Moody,

422 U.8. 405, (1975) Complainant is due then her sixty-eight
(68) days of paid sick leave plus six (6) percent interest
computed at the date of payment to Complainant.from the date

of the filing of the complaint.



Further, the ypolicy must be struck down and the
Respondent ordered to allow pregnant females to use accumulated
sick leave benefits for temporary disability due to pregnancy
in the same fashion that said benefits are granted to employees
who are temporarily disabled, but not pregnant. This policy
is émbodied in the Pennsylvania Human Relations Commission's
Guidelines found at 16 Pa. Code Section 41.103(a) and which
provides in pertinent part:

Temporary disability due to pregnancy or childbirth.
Written and unwritten employment practices and policies
regarding job benefits and job security including, but not
limited to, commencement and duration of leave, the
availability of extensions, the accrual of seniority

and other benefits and privileges, reinstatement

and payment under any health or temporary disability
insurance or sick leave plan, formal or informal, shall
be applied to the same terms and conditions as they

are applied to other temporary disabilities. 16 Pa. Code
Section 41.103(a).

The policy enunciated in these regulations is in keeping
with relevant statutory and case law. Accordingly, the

Commission enters the attached Final Order.



