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/
ARGUMENT FOR APPELLDE

T. APPELLANT WAS AFFORDED A FAIR HEARING BEFORE AN | IMPARTIAL

TRIBUNAL IN ACCORDANCE WITH DUE PROCESS OF LAW.i

The procedures employed.by the Pennsylvania Human‘Relations,'
commission (hereinafter "the Commission") in reaching its determi;1 
nation in this case were fully in accord with the requirements of due
proceSs, as enunciated by the Courts of this Commonwealth and of the

United States.

The instant proceeding was commenced by the Liling of a Complaint
by Marcella Phelps Hanson against Thorp, Réed & Armstrong, alleging
a violation of Scction 5(d) of the Pennsylvania Human Relations Act,
43 P.S. 955(d) (hereinafter "the Act"). Pursuant to the procedures
set forth in Section 9 of the Act, 43 P.S. 959, Commission stqff
made an investigation éf the Complaint and determined probable cause
to credit the allegations contained therein. Conciliation failing,
a public hearing on the Complaint was conducted before a panel of
three Commissioners. The case in support of the Complaint was pre-
pared and presented by an assistant general counsel of the Commission,

in accordance with Section 9 of the Act. Appellant appeared with

©. counsel and presented evidence in its behalf, and the Complainant

likewise appeared with counsel and presented testimony. The General
counsel of the Commission served as legal advisor to the hearing

panel. On the basis of the evidence presented at hearing and upon

s
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consideration of the parties' briefs, the three Commissioners made

their recommendation to the full commission which approved by majorily
vote the Findings of Fact; conclusions of Law, Commission's Decision
2nd Final order, entered June ‘1, 1975.

This Honorable Court has recognized that the mere combination

of investigative, prosecutorial and judicial functions within one

administrative agency does not violate due process. wasniewskil V.

gtate Civil -Service commission, 279 A.2d 676 (1973) Many agencies,
including the Commission, fulfill a combination of functions while

~ffordingample constitutional protection to persons charged. ©5ee,

T

2 Davis, Administrative Law Treatise B 13.02. On the other hand,
particular circumstances may create an unacceptable risk of bias
and are therefore constitutionally impermissible, even in the absence

of a showing of actual bias. gchlesinger Appeal, 404 Pa. 584, 172

A.2d 835 (l96l), Gardner v. Repasky, 434 pa. 126, 252 A.2d 704 (1L969)

and Donnon V. Downington civil Service commission, 3 Pa.Cmwlth. 366,

283 A.2d 92 (1971) An examination of the pertinent case law demon-
strates that the procedures utilized herein contained no risk of bias
and amply protected the due process xrights of-Appellant to a fair

adjudication.

In Pollock v. State pental Council and Examining Board, 427 Pa.
264, 318 A.2d 910 (1974), the Supreme court of Pennsylvania considered
a combination of functions, wherein an assistant attorney general

drew up the citation, prosecuted the case and aided the Board in
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drafting its adjudication. The court held that the investigatory.,

prosecutory and judicial functions were adequately separated within

the administrative scheme so as to preserve due process.
It is not uncommon for large agencies to ful-
£i11 both the prosecutory and judicial functions
(e.g., Federal Trade Ccommission and the Public
Utilities commission). So long as the functioas
are separated adequately, Due Process 1is pre-
served. See, generally, pangburn v. C.A.B., 34k
F.2d 349, 356 (lst cir. 1962). 318 A.2d at 914.

Thé.Court sﬁécifically distinguished gchlesinger Appeal, supra,

cardner V. Regésky, supra, and Donnon v. Downington Civil Service

commission, supra, where T T i s e L actually participated in

both prosecutory and judicial roles.

This decision is certainly controlling in the instant case. The
procedures employed by the commission are virtually identical to
those involved in pollock. The proceeding was initiated by a third
party complaint; agency staff investigated the complaint; staff
~—— :
counsel presented the case before an independent tribunal; the tri-
bunal was aided in its adjudication by separate counsel who did not
participate in the investigation or prosecution. The court found
no inherent risk of bias in the Administrative structure in pollock,
and?the.procedures employed by the commission likewise withstand
sc;utiny.

The Supreme Court's recent opinion in Dussia v. Barger, NO. 17

May Term, 1975 (opinion filed, October 3, 1975) is fully consistent

with Pollock, supra, and does not depart from the principles



1
enunciated therein. il Dussia, the Court invalidated on duec process

groﬁnds State Police Field Regulation 3.03-E, which reposed in the
commissioner of the State police sole authority for convening a
disciplinary board and appoinﬁing a Court-Martial Board.l The
commissioner was also vested with the obligation to determine guilt

or innocence of the accused employee and determine the sanction to

be imposed. The Court held that this procedure violates due process

- by creating an impermissible commingling of prosecutorial and judicial

authority in a single individual. Similarly, in Horn v. Township

———

of Hilltown, 337 A.2d 858 (1975), the Supreme court invalidated a -

procedure whereby the same solicitor representéd both the zoning
hearing board and the township, which was opposing an appiication
for'a zoning variance. And iﬁ accordance with Horn, this Honorable
court recently held that due process was violated where the commis =~
sion's General Counsel prosecuted the case in support of a complaint
at hearing while acting as an advisor to the Commission in its

adjudication. Pennsylvania Human Relations Commission v. Feeser,.

No. 1574 c.p. 1975 (Opinion filed July 23, 1975).
These cases are characterized by factors not present in rollock,

nor in the instant case, and are thus distinguishable. Here, no

- gsingle individual per formed both the prosecutory and judicial roles..

on the contrary, these functions were completely separated within

the Commission's administrative structure. Due process does not pro-

hibit menbers of the same agency from performing different functions.

e —— ——— c-..-——'——'—"?
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In City of Philadelphia v. Days, 320 A.2d 406 (1974), the City

Solicitor appointed attorneys to represent both the Commission hearing

the claim and the appointing authority, which was opposing a claim
. !
for disability benefits. This Honorable Court upheld the procedure.

(E)very factual situation calls for a separate
determination, and here, unlike the situation :in
Donnon v, Downingbton Civil Service Commission,
supra, one lawyer did not represent both the Com-
mission and the appointing authority and separate
counsel were assighed. Moreover, there was suf-
ficient insulatidn between the participating
attorneys ImT this case, even though they were
admittedly appointed by the same official, to
prevent any appearance of bias. 320 A.2d at 411

See, Gabauer v. Civil Service Commission, 297 A.2d 507 (1972);

Wasniewski v. State Civil Service Commission, supra.

Clearly, the procedures utilized by the Commission in this case
conformed to the requirements set forth in the case law and contained
no inherent risk of bias such as occurs where the same individual
is charged with conflicting functions. Appellanﬁ's due process right
to a fair adjudication was fully preserved.

The issue of the Commission's participation in the finding of
probable cause suggested by Dussia and raised by this Honorable Court
at oral argument may be easily disposed of. It is true that the
Commission, including the three Commissioners before whom public
hearing was conducted, approved the finding of probable cause in the
instant case. Indeed, the Commission regularly and customarily

approves findings of. probable cause upon staff recommendation. .



The Commission's participation in the finding of probable cause
does not constitute an impermissible commingling of prosecutory and

adjudicatory functions. In Withrow v. Larkin, 95 s.ct. 1456, 43

L.B.2ad 712 (1975), the United States Supreme Court rejécted a due

process challenge to the procedures of the Wisconsin state medical .
examining board. The board was empowered to hold investigatory A

hearings to determine probable cause and to issue warnings, reprimands

' Or:suspend the licenses of physicians who engage in professional

misconduct. The Court held that neither the board's prior partici-

Patimn in an ihvgcfigafnry hparing nor its issuance of findings of

1

fact and conclusions of law created any dué process impediment to
the board's capacity to render a final adjudication. The Court's
opinion clearly sets forth the precedents and considerations that
reguired the résult obtained. These precedents and considerations
require the same result in the instant case.

This Honorable Court has upheld similar combinations of functions

in light of withrow, supra. See, Rayne v. Edgewood School District,

339 A.2d 151 (1975); Barr v. Pine Twp. Board of Supervisors, 321 A.2d

581 (1975). In the instant case, the Commission approved a finding

of probable cause on the basis of a rccommendation from stafl setting

" forth the elements of the Ccomplaint. The Commission's consideration’

was limited to the Summary of the Case contained in its meeting
agenda. Appendix "A". Such minimal participation in the finding

of probable cause creates no risk of prejudgment or bias. The

el




presumption of honesly and integrily in thosc serving as adjudicatbrs

is not overcome by the Commission's prior consideration at the

probable cause stage. Withrgy, supra is squarely on point, and com-
| pells the conclusion that due process was not violated by the pro-

cedures employed in the instant case,

CONCILUSTION

The Commission's adjudication in this case fully complied with

the requirements of due process. The Supreme Court's opinion in

%

Dussia, supra, in no way suggests that due process is violated by

the procedures employed herein. The rationale and holding in

Withrow, supra, Pollock, supra, and the cases in accord therewith

provide clear and controlling authority as to propriety of the
COmmission's proceedings. Tor these reasons, the Commission respect-
fully urges this Honorable Court.to affirm the Final Order, entered

June 1, 1975.

Respectfully submitted:

7

Lé/_(]’ ("(4}", {(/:_ I A/// - '/(,{-{- ;

Fd

Katherine M. Fein
Assiskant General Counsel

Pennsylvania Human Relations Commission
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N of probable cause and approval of a Public llearing )

and/or other Commission action (%) - o

E-8538 3/13/75 Marcella Phelps . ) Sax/lomale, B ‘yl
lanscn: Pittsburgh Age /A0, . RSN
vs. Thorp, Reed and ketaliation. b ]“

Armstrong; Pittsburgh ' P

|
. The complainant alleges, in part, that upon notice ") «
to the respondent that she had filed a complaint '
against the respondent firm with the Pennsylvania T
Human Relations commission, at Deocket No. 11-8283PD, '
alleging unlawful discrimination on the basls of BAR
sex and age, in violation of the Pennsylvania S
Human Pelations Act, Section 5(a) and in direct and ¥ ik
specific response Lo said complaint, the respondent P
enaged in discriminatory acts against the complainant,,l
designed and intended to retaliatc against the com- 3:‘9
plainant and Lo cause personal and professional harm - R
to hor..,.. Conciliation effort arc underway. Assistahy

Counsel Fein has reviewed this casc. ‘ t' r
1 K ' rRecommendation: Reqguest a finding of r[rp)
. probable cause and R 'l
{ approval of a Pub.lic . ‘ SRR
. Hearing . T
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