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COURTHIETATITENT OF T QURST IO 1YY D

Fs a proup bhome for mentally cotarded adalrs o purmiIﬁpJ
use in a MullLiple-Panily Residential District (hereinafier
R-ME District), under the Zoning Ordinance of the Clty of

Meadville?
Answered in the affirmative by the Court below.

Would an interpretation of the Zoning Ordinance of the
City ovaeadville that a.group home [or mentally retarded
adults is not a permitted_use'in-R—MF Districts -he a
violation‘of the Pennsylvania luman Relations Acl, Act

of October 27, 1955, P.L. 744, as amended, 43 P.5.5951

et seq., Supp. 1975-1976 (hereinafter PHRA)?

Not specifiically addressed by the Court bolow,



COTPRIG VAT R O T CASE

This is an appeal Drom the Aupust 27,0 1976 Order ol 1 he
Court of Common Pleas of Crawford County, Pennsy Lvania rcversihg
the June 23, 1976 dociﬂioﬁ df'thu Zonlug Hearing Boasd of e
City of Meadville (lmrf:i_lil;;tfter Zounlng Board) chat L‘h(- use ol
636-638 Cullum Street as a group.home for mentally rotarded
adults is not permitted in a R-MF Disﬁricg'undor the Zoning
Ordinance of the Oity of PMeadville,

On December 1, 1975, the Zoning Bbard ruled in favor Qf
the appeal of Bethesda Lutheran Social Services (hereinafter
Bethesda) from the Zoning Officer's denial of a permit for the
use of 636-638 Cullum Street as a.grdup hohc‘for mentally recarded
adults in an R-MF District.

On March 10, 1976 a Petition to Allow the Filing of a
Zoning Appeal Notice was [iled by numerous individuals of the
City of Meadviile. On April‘lf, L2976 the Petitiun.wds prantoed,
vacating the December 11, 1975 decision and remanding the matcer
to the Zoning Board for re~hearing. Appéals from Chat rewmand
Order were [iled and sgbsequently quashbd by this Court on Jﬁne
22, L9706, |

O May L7, LY76, the zoning re-hearving was held and on
June- 23, 1976 the Zoning Board denied the appeal of Bethesda
Lutheran Social'Services. In July, 1976, pethesda, the Common-
wealth of Pennsyl&énia (hereinafter Commonwealth) and John D.

—0-



Kophavt, Havold £at and Deands o Thompaon, would-le pesidont ;g
’ i !
oo

of the group home ) appealod the decision ol she Zoning

Co the Court below,

On August 27, 1976 the Court.beléw reversed the decision
of the Zoning Board and direéted a permit be issuod as applicd
Lor by Bethesda,

On Septembér 2L, 1976 this,appealrwas filed by thelCullum

Street Civic Association.




L.

BUMHARY 01 ARGUMENT

A proup home o olght mentalky votardod adulis s

a permilbied use in a R-MP District. 7The decision

of the Zoniny Board was légally crroncous and manifested
an abuse ol dliserelion whnnl L Found ohae o he ;.l',t'ulll.a
home was a suall iustitution;.thnt it would not

preserve the residential éharacter.oﬂ,thc neiphborhood,
nor promote he harmonious development of the:district;‘*
that it would be ihjurious to the neighborhood; and
that it yiolated the preamble of the R-MF Article.
The record in this case is dgvoid of any evidence to
support thes: findings and thereforg.thc decision ol
the Court below re&ersiﬁg the Zoning Board must be

alfirmed.

The only apparent basis for the decision of the Zoning

Board seems to be because of the handicap or disability

ol its prospective residents. such an interpretation ol

"the Zoning Ordinance is prohibited by the PHRA. The

decision of the Court helow rovevasing Che Zoning, Bonrd

was therelore correct and wust be affirme:d.



ARGHMETTY

L. A GRODP HOME FOR MEMETALLY RETARDED ARHETS IS
A PERMITTED USEH TH A R=MI DTATRIGT UHDREI TR

ZONTNG - ORDINANCE OF ‘fili CITY Ol MEADVILLE,

The Mental ilealth and Mental Retardation Act of 1966, Sbeciul

Sess. No. 3, Oct. 20 P.L., Art. I §101, 50 P.S. §410L et scq.
(hereinafter the MR Acl) requires the Commonwuulth, chrough
_its Department of Public We lfare, to provide total seryicc to
i the mentally retawded, The failure ot institutions to meet

the nceds of many retarded people 1is outrageously evident.

i The unavailability of group homes for the mentally vetarded
| denics retarded citizens of Peansylvania the Level ol sevvice
to which they are entitled, Many of the people pfeéently' 
| institutionalized could better he scerved in such proup homoes.

Thus, there is a need to provide these homes for the mentally
retarded as a part ol a coral or continuum of scervice. To meet

rhis need and in sccordance with the MINMR Act, the Deparcment

of Public Welfare has committed itself to provide group homes
forr the mentatly vetavded.

e Commonwea bth Focostiones Lbn obliyat fon under the law

to provide service Lo the mentally retavded as capeditious by
and economically as possible. The mentally retarded persons
15 the one who sufllers most in Jdelays in cutablishing those

homes,




(oo ils Opindon the Comrt helow vecopniaed the Dinport anee

“of its decision and the need Lor group homes for the mentalls
retarded as [ollows:

Because of the incrcasing interést in
and use ol the group home concept not
only in Pennsylvania but also nationwide
we are aware thalb our decision may have
some lmpact, nol only Locally, but
possibly statewide. The current issue
of U.S. Nuws and World Report {(Aupgust
30, 1976) peints out:

"Throushout the countyy, mentakly
retardnd children are being assisted.
in leading normal lives in schools
with our children, while group homes
and sholtered workshops are providing
opportunities for retarded adults to
live and work in the community. -

'"Institutions themselves are being
reformed for the purpose of releasing
irimates for reintegration into the
community as soon as possible.' (R.190a)

The standard of review of the Court below was "', . Llimit.od
Lo a determination cf whether the.Board committed a manifest
abuse of discretion or an crrow of luw.. (Citing cascs.)"
(R.183a). .The Court below, then, in a well thwugﬁt Opinion,
addressed the bases of the decision of the Zoning Board, found
thawm tb be totally ervrvoncous i untounded and veviersed the
“deciston ol the %mlhuﬂ}hﬂnmh
The standard ol raeview [or this Court is the same. ULd

the Zoning Board decision reflect a manifest abuse of discretion

or an error of law? V.S.i. Realty v. Zoning fearine Board ol

Sharon 11ill, Pa. Commonwealth
o

, 365 A.2d 670 (1976) .




LL Ls Che posilion of Lhe Commonwea bob chat it did. and 1 hat
the Court below propervly roversed the decislon of Che Zoning:
Boavd., A suceinet soummary ol the Finding: Upons whiieh tle
zoning Board bascd its decision was scuted Ly the Court

below as follows:

(L)that, although the proposed group
home fits the definition of family as used
in the Ordinance, the proposed use creates
a small institution; or (2) that such usc
would not preserve the residential character
of the neighborhood nor promote the harmonious
developmcnt of the district; or (3) that the
proposed use of the property would be injurious
to the ncighborhood; and (4) that the proposed
use would be in violaticn of the preamble.
(R.191a) _ -

If this Court determines that these findings of the Zoning

Board reflect a nanifest abusc of discreticn or errcor of law,
then Lt must alfirm the decision of the Court below;

The [irst Linding was that although the proup home Lits
the delinition of family as used in the Zoning Ordinance, the
group home still created a small institution that wuulg not
be permitted in a R-MF District, (R.178a). AL 1303.17 the
Zoning Qrdinance defines family as ", . . any number of
individuals living_tdgether as a single housckeeping unit,
and doing tﬁcir cooking on the premises.”

The framers of the Ordinance had the right to define
family in a broad, even arcificial wmauner. The reason Lor this
broad definition{ as noted by the Court below, 1s to provide lor
the many other permitted useé which all, including the group

home, are simply places where people live. (R.L191a-192a).
-7~



A Tami Ty vse ander The ordinanes Ao lertiori preseryes
Lhe vesldential use 5 williin acceptabbe dorea, lueigehe aondd
wse vequirement s and accommodit ing, nxan'xjxﬂ-[nn Libens iy
of use. Conutrary Lo the conclusion of the:Zonng Board, the‘
recoerd is replete with testimony concerning Lhe overall
residential character of the group home. (S.R. Ob—lOb, 255?
34b). The building would not. in any Qay be'set apart Lrom
other fesidenccs in the community. ({S.R. 7b). thQ residents
would have common cating Lacilities and coolkiuy facilities.
on the premises, and WOuld operate as a single housekeeping
unic,  (S.R.  6b, 8b).

In finding that the proposed use was a "small institution’
the Zoning Board ignored the evidence on the rcgord thdt such
‘a group home was not-a "small institucion'. Repeatedly in-the
record there is uncontraverted ovidence that the ﬁroup home i3
not an institution. (S.R. 7b,8b,17b,41b,42b 450 ,46b). The
essence of the group home concept is to permit mentally retarded
persons to reside .in the éommunity in a normtl environment, The

residents of the group heme in fact are not people who require

institutional cave. (S.R. &41b-42b).

-~ 1

In Merrv v, Zoning Board of Adpastument ;406 Pa, 3930 174
AvZ2d 595 (LUn2), it was held that the presence UL a dentist's
office in a bﬁilding did not render the facility a ”médical
center', Similg;ly, the residence of mentally vetarded pers.us

in a group home does not render the home a "small institution',
-8~



Tl Zonding, HuurJ AalLempls Lo churnuLvrix& Chibag home ag oo
small version ol 'olk state Hospital s factually crvoneons.
As was Lrue dn Merey o Chere iaoa ALEFerence in more |l it
the‘COmparative sizes of the group home and an institution.
The residential character of the home. is twtn[iy unlike the
impersonality and regilmentation that exists within the confines -
of an institution.‘ The residents of the gproup home engage in
a norhal living process, including employment and recreational
activities, as an integral paf? of the community, ‘(S.R.'Bb—lbb).
‘In short, the home is to be as different from an institution as
possible.

In United Cerebral Palsy v. City of Scranton Zoning Board,

75 Lack., Jur, 149,156 (1974), the Court considered the non-
institutional nature of group homes as follows:

The use proposed Lor the premiscs on
Monroe Avenuc is to provide for the patients
who will reside therein a nearly as normal
livelihood as possible in what is generally
considered to be a family type setting. The
testimony reveals that the process of living
under such conditions - providing the patients
the chance to care for their own bheds and
clothing and fcood and te give them a chance
to exist in a normal neighborhood wherve they
are avatlable to common police and [ire
protecticn, as wioll as church services, schools
and recreation, is considercd Lo be a muach more
numaniing concept Chan simp by warebous ing [ hene
same budividuala in fnstitutions.  The Cheovy
being that il these individuals are alforded an
opportunity to live under such conditions they
will be wore normal and productive citizens of
the community.,



Unelenr the delinicion ol "Family™ in the Zoniog Ordinancey

there Ls no requirement of bilood 1;'7{.']‘.'1{;Eun:;ili_p. The only vegnive-
ment o rhat residents Live an oo huuﬁuhu{dlﬂniL drd caole topethiog,
These requirements were wmet by the group home,

The evidonee 5]1uxuijag the i]Ullqjjl}Qtj,tthi()ﬂflL nalure of Lhe
use and the failure of the record‘to éhow anything to the
contrary, makes Che [inding by the Zéning Board that this
group home is a "small institution" an error ol Law s
abuse of discretion and the decision of the Court below musct

be affirmed.

The Zoning Board also found that the preamble of the

Zoning Ordinance should be controlling over the specific
definition of family in the Ordinance and that group home
for mentally retarded adults was in violation of the preamble,

(R. L78a). As the Court below correctly held, the preamble

. . . cannot be construed to negate the unambiguous definition

of fFamily." (R. 192a),
AL L315.01 the preamble of the R-MF Article uf‘thé Zoning -
Ordinance states in relevant part:

A Mulbiple Family Residential Use Diatirien
in the City of Meadville, Poeunsy lvania is :
intended to preserve a predominantly vesidential
use Lnowhich the avea, heipht aod use oo -
ments are-designed co accomwodate an enlsting
intensity of use and to encouraye new uses o
a manner that will tend to preserve the
residential character and to promote a harmon-
lous development of the use district as a
whole. (Emphasis supplied.)

~10-




:Thn Hnuinh Board bad alveody determined Chat 1 hoe hnu G s v
Cullum Strecl v poroup home For elphiv aentally votavded adalg
complicd with a tamily use as delined by Lhe Qrdinﬁuwu. AlLer
reaching this conclusion, the Board applicd criteria dnly
applicable to "new uses” in a R-MF District. A family use

is not a '"'mew use' and therefore consideration of criteria as

"preserving residential character" and "promoting harmonious

1

development of the use district as a whole' was an crror of

law. As the Court below determined, ", . . not only does
the proposed [group home] use fit the mﬁnicipal definition‘
of 'family', but . even considered as a 'new use' the preamble
specifically states that such uses are to be encouraged."

(R. 192a-193a),

Assuming arguendo that the '"mew use" criteria was

applicable to the group home, it was an error of law and an

abuée of discretion for the Zoning Board to conclude that it

was a violation of the preamble. The Zoning Board Lound that

the group home would not presérvg the residential character ol

the neighborhood, would nct promcte harmoniousldevelopment of

the distriﬁt and would beliﬁjurious Lo tho.ncighburhood. (R, 17520
The Zoning Poavd must base its declsion upon cvidence

presented,  "IL a Zoning Board's findings ol Lact are unsupporbod

by substantial competent evidence of rvecord, it has committed o

manifest abuse of discretion." West Whiteland Twp., v, sun 0iLl Co.

11 Pa. Commonwealth 474, 479, 316 A.2d 92, 94, (1974)
-11-



cibing De Cristolors v, Phidade phia Zoning Boad ol adjnatient

427 pa. 150, 233 A.2d 561 (Lu67)y. The record io Lhe bnstant

Ccase Ls not ounly fnsubstantial, but devoido ol any ovidence

that will support Lhe above [indings of the Zoning Board.

In United Corebra L Palsy, Ine. v, City ol heranton Zoning

Board, supra, the Court found that the record must contaln sub-

stantial evidence before a finding can be made that the establish-

‘ment of a group home for mentally retarded sulfforing From cerebral

palsy will cause a traffic or parking problem. AL page 158 the
Court stated:

The concern evinced by the Protestants
about traffic and parking was in no way
backed or substantiated by facts or sub-
stantial testimony. There was nol even
any indication that the people who would
1ive in this home would have access tO
the use of private automobiles. There
was no evidence of any large-scale
visitation to this home by families
or friends of the patients involved
and indeed, one is hard put to find in.
the record any evidence which would
substantiate anything other than a
normal increase which comes from the
influx of additional population into
any area.

The residents of 030-038 Cullun Street won'' L have auvtomobbles .
(5.1, LEL). imilarly there is no cvidence u[.lnrgu—uuulu
visitalbion and in.any cvent persons who viait the voshdents
will be able to park in the back. (5.R. 22b) .

in Soble Construction Co. v. Zoning HMearing Board, 16 Pa.

Commonwea Lth 599,,607, 329 A.2d 912, 917‘(197&) che Court stated:

“12-




"Ihe bosden fa on Che Lownsbip and he
proLbesting nedphbora 00 Lhere are any
Lo prove by oevidences that the dmpact of
the requented use in LLs normal operation
worlld be injurious to the pubtic hoaltl,
salety and wollare,"

In the instant case, no evidence was presented to support the
conclusion of the Zouiny Poarcd that Ldnn gt home use wou bd
be injurious to the neighborhood. '"Findings of fact of the
zoning Board must be based upon the eviden;e presented to it-.

and not upon unsupported conjecture." De Cristoloro v.

Philadeiphia Zonirg Board of Adjustment, supra, at page 1532,

In West Whitcland Twp., v, Sun 0il Co., supra, protestants

opposed a gas station in a community where such a use was
cpermitted, Protestants. alleged that such a use in ibs normal
operation would présent a.danger to the public health, saﬁé;y
and general welfare, Evidence was preéented that the noise,
traffic and adverse economic imﬁact caused by the station would !
be injurioqs.to the neithorhOod. The Court found that the
evidence presented by the protestants failed to'support'thd
conclusion that the pr0posed.use would raise the noisc level,
increase trallic problewms, or have any dolitevious cconomic
eflfect ou the neiphborhood propertics.

In the ilnstant  case, there s no evideace ol any :Lujniryr
to the neighborhood by the use of 636-638 Cullum Strcet as a

group home for mentally retarded adults.

~13-



Furthermore o ovene 85 T appe bl s baed o el o b
hat the proposod vse would couse Lower property valies o)
violate acsthetic values, this would not support a Linding ol

injury to the ueighborhood. See Soble Construction Co, v. Zoning

Hearing Board, supra.

The residential character of the group homoe wasldocumeuted‘
above, There is nu evidence of any injury to the neipghborhood
or threat to its harmonious developwent., For Lhe aning Board.
to make such findings based upon this record is an érror‘of,.
law and an abuse of discretion and the decision of the Courﬁ

below must be affiirmed.

_-l4-



Lo AN THTERVRITEATTON OF THIL ZONTNG GRDEHAMGE o)
FHE 11 of HHADVLLLH THAT A GROUT HGHE FOR
MENTALEY HINEARDED ADULTS iHrNUT A PRI D

USE IN AN R-MLIT DISTRICT WOULD BLE LM VIOLATLON

OF THE PUHRA,

The Zoning Board held that the probosed use of 636-638
qulum Street as a group home for eight mentally retarded
persons was not a perwmitted usé in a R-pF District."Tﬁe_
Zoning Board was "of the opinion that the pr0posed.use of
- the property by eight mentally_rétarded men would be injurious
to the neighborhood.'" (R, l?éa). The Court below correctly
noted that-there i not a scintilla of eVidenco_to gupporl
this finding. (R. 192a). The Court below aiso observed:

"Ik would be incongruous to deny eight
citizens who qualify as a family the
right to live in an area which permits
hotels, apartments, town houses and
dormitorics merely because they are
retardates. Such denial would be to
brand them as 'legal lepers." (R, 192a).

The Zoning Board's interpretation of the Zoning'Ordinﬁnce would
exclude -the proposed group home becausce of the handlicap or
diﬁﬁhi]ity of Lt rundenLu.

The PHRA declarves:

"Che opportunity Lfor an individoal
to obtain all the accommodat Lons, advantages
facilities and privileges of . . . commerical
housing witheout discrimination because .
handicap or disability are hereby recognized
as and declared to be civil rights which
shall be enforceable as set forth in this
act.'" 43 pP.5., 952,

~15-




The PHRA Dot her provides:

"Te oshall be an undawlul diseriminatory

practice . . . For anv person

Lo: ()

Diseriminale apdinst any person o, .
in furnishing facilitics, services or.
privileges in connection with the
ownership, occupancy or use of any
commercial housing because of the
handicap o disabibity ol any present

or prospective owner, occupant

of such cvommercial housing . .

43 P.S. Y55(h) (3).

o useyr
"

The purpese of the PHRA is to "evadicate the ovils of

discrimination in the Commonwealth.' Pennsylvania lluman Relations

Commission v. Alito-Reste Cemetarv Park Association, 453 Pa. 17

oy

306 A.2d 881 (1973). To achieve this fundamental purpose, the-

PHRA specifically provides that its provisions be liberally

construed and that any law inconsistent with any of its

provisions shall not apply. 43 P.S. 962(a).

In the instant case, the Zoning Board's iunterpretation

of the Zoning Ordinance is contrary to
the PHRA. The Zoning Board's decision
presented, or lack of it, was a denial

because of the handicap or disability,

the group howe's prospective occupants.

of their civil rights pguarvanteed under

mandate of the PHRA prohibits such a re

the requirements of

based upon the evidencoe

of housing accommodations

mental ret&rdation, of
This s o violation

Che PHILY and the explicit

sult.  Althouph the Count

below did not specifically rely upen the PHRA in reversing the

decision of the Zoning Board, its refercnce to the Zoning Boaid

branding the residents of the group home as "legal lepers"

-16-
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Sindbieates bin s ob e ualawta e o e

SRR

Intevpretation aned apain Vel e thes al  Drmenne e ol e

dechalon ol Che Conrt be low,
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Cone L *-

» 11 is eleav Lrom Lhe record thnL oneh ol Lhe Sinding
upon wi1i?11 the Znnwiniy Hua1rd.lx150ai Les declgion were Logblhy

} | erroneous and manifested an abuse of discretion. Indeed, chie
interpretation ol the zoning Ordinance cupoused by Ll ZogLng‘
Board appears Lo violate the PHRA as the only apﬁa:ent basis
for the decision is the mental retardation of the srospectivae
residents, The Court be low properly reversed the JoQLsLon oL
rhe Zoning Board and the decision of the‘Court below must be
affirmed. |

The Commonwealth also adopts and‘incorporates by
reference the brief of Appellees nethesda and Kephart, et al.

Py
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