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Counter-Statemmei: of Questions Invelve:

STATEMENT OF QUESTIONS
[NVOLVED

COUNTER-

1. Did the  Resclution adopted by the Commis-
sion and the filing of the bos%ﬁ:ﬁ against the New

Kensington-Arnold School District and the Commis-
sion’s failure o make any investigation constituiz an

abuse of its powers and discretion and. further. was
the Commission’s procedure contrary to the provi-
sions of the Human Relations Act?

Answer: Affirmative.

2. Are the Commission’s Findings of Fer znd
Conclusions of Law supported by substantial ¢vid
and the law?

Answer: Negative.

Lonee

3. Does the Commizsion have any auth
npose controls on the District’s emplovment prac-
ices without first having charged the District witn

discriminating in its emplovment practices end with-

out having presented any evidence to }E effect?

Answer: Negative.




2 Counter-History of the Case

COUNTER-HISTORY OF THE CASE

On May 8, 1970, by letter to Mr, William L. Jef-
ferson, Superintendent of Schools of the New

Kensington-Arnold School District, the Pennsylvania -

Human Relations Commission, through its Chairman,
Max Rosenn, and the Department of Education,
through the Secretary, David H. Kurtzman, informed
the said school district that there were one or morc
buildings in the district with a 50% or more Negro
enrollment and notified Jelferson that the Com-
mission and the Department would be requesting
the Board of School Directors 10 submit to the Com-

mission a plan and timetable of implementation to
deal with the problem of racial imbalance in the dis-
trict (Record, page 43). Enclosed with the letter
was a copy of “Desegregation Guidelines for the Pub-
lic Schools” and the “Recommended Elements of a
School Desegregation Plan.”

Following a seminar on school desegregation at
Allenberry, Boiling Springs, Pennsvlvania, sponsorcd

by the Human memozm (o,.,mewmo: and mzm:@nm

Arnold Area mam ol @ sirict, the Ooﬁm,:mm:x.r on
uly 28, 1970, requested the Board of School Dirce-
s of New Vm:mmmmﬂos,?.:o& to submit to the Com-

mm sion a plan to corn ra Qﬁ mbalance, together
wwith a timetable of :ﬁl nentation, no later than
December 1, 1970, In addition, the 00351 sion ve-

quested a progress report of hm,,‘._.&ou_ ient of the plan
by October 1, 1970, During the months of August
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and September, 1970, members of the Human Rela-
tions Commission staff visited the New Kensington-
Arnold - School District three times in an. effort to
make suggestions for implementation and offers of
assistance. In addition, the Commission provided a
cl ecklist of suggested data the District should com-
pile in developing its plan (Exhibit 8). On Septem-
b r 29, 1970, the School District submitted a progress
r: port 1o the Commission and. following a request on
T ccember 12 for a delay, the District, on December
11, 1970, submitted to the Commission what pur-
poried to be a response to the Commission's request
for aplan (Commission’s Exhibit 113,

What purported to be a desegregation plan was in
reality merely a recounting of the Urban Redevelop-
ment Program that was then in progress in the Citv
of New Kensington with a variety of statistics, in-
cluding the number of families, white and non vhire.
the number of children. a projected thirty month re-
location program. the number of public housing units.
the income limitations for residency in said units. and
other information relating o the proposed rehabilita-
tion of the downtown New Kensington area (Record.
pages 57-8).

Furthermore. instead of any plan to bring abour
a racial balance and education. the District m:rzj?o
to rely on what it considered a “natural movement”
toward racial balance. which movement allegedly had
taken place between 1967 and 1970,

The District’s report failed to reveal any affirma-
tive plans on the part of the District to bring m@ocﬁ
racial balance in its schocls. Rather, it emphasized

1;1




4 Counter-History ¢of the Case

that there had never been any attempt to isolate
Blacks and whites and it reaffirmed its adherence to
the neighborhood schoo! concept and a longe-range
building construction program.

Statistically, the report showed the District with
four Black teachers, two in the elementary schools,
one in junior high school and onec in the senior high
school, and two Black custodians. No chanee m_:
these statistics was forecast. since the district mrﬁ:om
merely that it would “continue to be an equal oppor-
tunity employer and abide strictlv ?.:E:_:% provi-
sions of the Federal Civil Rights Act.’

In addition, the siatistics indicated that there were
only two racially balanced schools in the district, and
one school. Terrace Elementary School, which had
no Black students at all. One moroo the john F.
Kennedy Elementarv School, had 55.8% Black
rellment. and. coincidentaliv. was the one school built
within the center of cew Kensineton Urban Re-
development Project a.,‘fﬁumzmé s Bricl. pages 7-8).

This “Desegregation Plan™ failed to meet with the
approval of the Human Relations Commission Tor
several reasons, First, it was not a plan at all. What
was submitted was a status report of the state of urban
redevelopment,  urban  venewal, church
ﬁ.mdgoﬁm. and other contemplated housing
tions and redevelopment going on in the New
Kensington-Arnold  School District (Record. page
57y.  The Commission’s basic objoction was that
there was no commitment of the Board itself to take
anv action to correct the problem of racial imbalance
(Record, pages 57-58) .

Counter-History of the Case 5

Furthermore, the Commission objected because of
the Board’s apparcnt unwillingness to commit itself
to any affirmative action whatsoever in the arcas of
hiring, in-service training for staff, and intergroup
education programming. Finally, there was no time-
table at all contained in the report (Record, .pages
58-60).

Since the Commission considers the absence of an
acceptable timetable fo be a crucial element in the
desegregation plan, and since the plan did not indi-
cate any item by which the Board committed itself to
overcome the problems of racial segregation, the Com-

_mission voted. at its December 21, 1970 meeting. {0

initiate a Complaint against the New Kensington-
Arnold School District. and to find probable cause
to credit the allegations of the Complaint in the mat-
ter {Commission’s ¢ Fxhibit 13).

When measured against the Commission guidelines.
the percentage distributions of Black and white
students appeared as follows in New Kensington-
Arnold:

A, Black pupils constituted a 9.5% of the
total clementary school enrollment (Appellant's
Brief. page 7):

B. Although “racial balance” guidelines re-
quire that cach school, therefore, maintain a

Black enroliment percentage of somewhere be-
tween 6.59% and 12.5%. only two schools.
Third Ward Elementary and Martin Elementary.
could be said to be racially balanced:

C. The John F. Kennedy School indicated a
cubstantial imbalance - with $5.8% enrcliment

"




6 Counter-History of the Case

(Appellant’s Brief, page 7), while Crawford
Elementary School was also substantially im-
balanced with an enrollment of 21.3% Riack;

D. One school, Terrace Elementary School,
had no Blacks at ail, and three schools. Mzt.
Vernon, Greenwald. and H. D. Berkey, ali had
less than 29 Black.

With this background, the Human Relations Com-
mission, beginning on May 3, 1971, conducted a pub-
lic hearing and published its Findings of Fact, Con-
clusions of Law. and Final Order, from which the
School District now appeals.

Argumernt 7

ARGUMENT

I. THE RESOLUTION ADOPTED BY THE COM-

MISSION, THE FILING OF THE COMPLAINT

AGAINST THE NEW KENSINGTON-ARNOLD

SCHOOL DISTRICT AND THE COMMISSION'S

FAILURE TO MAKE AN INVESTIGATION DID

NOT CONSTITUTE AN ABUSE OF ITS POWER
AND DISCRETION

A.  The Failure To Make an Investigation Into the

Alleged Quality of Education in New Kensington-
Arnold Was Not an Abuse of Discretion by the Com-
mission as Te Void Its Desegregation Order

the Commission abusced its power by failing o under-
take an investigation into the alleged qualite of odu-
cation in New Kensington-Arnold.  Appellant i es-

sentially arguing that once the Commission has de-

termined that a condition of scgregation existed, or
had filed a complaint, it had the duty to investigare
intangible and tangible évidences of educationsal
quality in New Kensington-Arnold in order to deter-
mine whether or not education for Blacks was really
inferior.

Such a centention, however, flies in the face
Brown v. Board of Iducation of Topeka, 347 1




6 Counter-History of the Case

(Appellant’s Brief, page 7), while Crawford
Elementary School was also substantially im-
balanced with an enrollment of 21.3% Black:

D. One school, Terrace Elementary School,
had no Blacks at all, and three schools. Mt.
Vernon, Greenwald, and H. D. Berkey. all had
less than 2% Black.

With this background. the Human Relations Com-
mission, wmmBE:m on May 3. 1971, conducted a pub-
lic hearing and published its Findings of Fact, Con-
clusions of Law. and Tinal Order, from which the
School District now appeals.
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ARGUMENT

. THE RESOLUTION ADOPTED BY THE COM-

MISSION, THE FILING OF THE COMPLAINT

AGAINST THE NEW KENSINGTON-ARNOLD

SCHOOL DISTRICT AND THE COMMISSTON'S

FAILURE TO MAKE AN INVESTIGATION DID

NCT CONSTITUTE AN ABUSE OF ITS POWER
AND DISCRETION

A. The Failure To Make an Investigation Into the

Aleged Guality of Education in New Kensingion-

Arnold Was Not an Abuse of Biscretion by the Com-
mission as To Void lis Desegregation Order

Appellant has clained at page 15 ol i w_.u ef thar
the Comunission vhused its power by failing to unde
take an investigation into the alleged quality of n&?

cation in New Kensington-Arnold,  Appellant s es-

sentially arguing that once the Commission has de-

termined that a condition of scgregation existed.
had filed a complaint, it had the duty to investigare
intangible and tangible evidences of educational
quality in New Kensington-Arnold in order to deter-
mine whether or not education for Blacks was really
inferior.

Such a contention, however, flies in the face of
Brovwn v. Board of Education of Topeka, 347 U.S
483,74 5. Ct. 686, 98 L. Ed. 873, 38 A LK. 2d !




8 Argument

(1954) and its logical extension would lead in-
evitably fo return to the “separate-but-equal” doctrine
of Plessy vs. Fergesson, 163 U.S. 537 (1896).

Moreover, the conditions which the supreme Court
has in its opinions required be investigaled are not
those conditions which would go to show the in-
ferfority or equality of segregated education, but
those conditions which would be considered in
formulating a remedial plan. Brown v. Board of
Education of Topeka 11, 349 U.S. 294, 75 S. Ct. 753
99 L. Ed. 1083 (1955).

The rationale behind Brown [ was the inherent in-
equality of segregated education. The Brown I Court,
it should be noted, assumed that it could be proven
that all the tengible facilitics of all Black schools
could be shown to be equal to those in white schools.
%o require the Human Relations Commission to un-
evtake an extensive investigation into the tangible
acilities in the New Kensington-Arnold Schools there-
ore, is to presume that such an investigation would
make a difference. Tt is presumed that if the Com-
mission found such facilitics to be equal from school
to school, the racial imbalance would be and should
be permitted (o exist. Such a presumption leads m-
evitably back to Plessy and the separate but cqual
doctrine, The Brown [ Court said that:

*—;r\

[

Here . . . there are findings below that the
Negro and white schools involved have been
equalized, or are being equalized, with respect
to  buildings, curricular. qualifications J.:m
salaries of the teachers, and other “tangible’
{actors. Qur mmﬁmmo:, therefore, cannct furn

\,

it m ument g

on merely a comparison of these tangible factors
in the Negro and white schools involved in eact
of the cases. We must look ahead to the effe

of secgregation itself on public education. m«w
U.S. at page 492.

Further, the court staoe

oy

in Swewtt v, Puiter © . . in findin
segrcgated law school for Negroes could net pro-

vide them equal educational
court relied in darge
which arc incapabic of obj
but ,«,.\.Z% make §
In MelLawrin v

tErt on

o State Regents
court In reguiring - that & Negro admitied 10 @
white graduate scheol be treated
students. again resorted w0 tmangit
o stdvo o e
views with oth

trin his ?d?%?

tions: ... hi
cussions and
and, 1n general, w
considerations apply with added force
dren in ograde und high schools. To

=

them from others of =i

tions solelv becance of :ﬁ,? TACce SUNCralts a
feeling of inf.
munity that may <
a way unlikely o he vver undo 347 US.
493-4,

The inherent incquality in terms of intangibles was
pointed out strongly by the (oz: in Blocker v. Board
of Education of Manhasser. 226 F. Supp. 208 (E.D.
N.Y. 1964) -

The denial of the right not to be secregated

cannot be assuaged ar supported by evidenoe

it as o therr status i the corne
ct thor heart and minds
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tion prevailing
: [T1his havmiul
M in a lort action,

indicating that under-achievement in the 3 R’s
may be due in whole cr in part to low socio-
economical level, home influence or measured
intelligence quotient. The role of public edu-

. N - . . T et 1 .
cation in our democracy is not limited to these - this psychologic
academic subjects. It encompasses a broader 229, .
e .
perforation for participation in the ,Hu.::: stream Tur r(:zo?, -
of our society. Public education “is the very cione sinee Broies

) - oo . 3 SHOE m ...
foundation of good citizenship. Brown . .

upon discussion a_

Board of Education, supra. 347 U.S. at 4835, 74 o v e
: X . er or not the segre
S, Ct.oat 661, 88 L. Ed. at 873, The extent to )
- . 1 - - . 1
which this objective js being attained 1s not

caual in fact.

measurable by a comparison of achicvement in in Brown 11 promise ias
3 R’s to IQ, or to socic-economic level. Nor racial discrimination
can segregation be justilied on the basis of the stitu :c:ﬁ; from

determin
1E1ancye.

opinion of the defeadants that it enures to the
benefit of those scgregated. 226 I Supp. at

= 7
— page 228. q he court said:

in Browsa the courl emphasized “intangible con-
siderations.” . The opportunily “to study, 1© cngage

.

o mua
iscussions and oxchange views w sther stu- .
in Qwo: siong and exchange views /.::, other sta mcr.,.,c_ problem:.
dents’ at the graduate fovel was found fo "apply with -
~rh S [
: added force to children in m_...:gr. and high schools.” ..T;:: e
. ... it also adverted to the psychological cffect of :‘rr.,;:..

o0 SrT implementation ol i

— segregation with and without the sanction of Tav, 1d.

mu:wﬁrom.,ﬁym court in Blocker nowed: _3_35 constitun ﬁ: DIJ z 25, 349 U5, a:

We are deafing with children in grades K

through 6, ie., from age 5 to it . .. they are # * * #
not so mature and as sophisticated as 1o dis : Courts of _cg lity may properly take info Q-
tinguish between total separation of all Negroes . _ count the pu : interest in the elimination o
purstiant to a mandatory or permissive state such onZL in a systematic and effectis
. : ] ! ner but it should go without saying

statute based on race and ahmost identical siuaa-

i
‘
i




12 Argument | m:E - 3
validity of these constitutional principles cannot tonArnold School District.  The Compnission's find-
be allowed to yield simply because of disagree- ings as to racial imbalance merely provided a start
ment with them. 349 U.3. at 300. ! ing point from which the Commission hoped the
* * * * * * * Schoo! Board would U.wo_wz in formulating its own

To that end. the Courts may consider prob- " remedy.  In this regar ihe Comniission’s investiga-
lems related to administration, arising from the ion in the history a & present status of wmQL -
- physical condition of the school Em::m@ the balance in New Kensington-Arnold was suificient as
{ransportation system, personnel, revision of a matter of law fo dischurge its obligations o deal
school districts and attendance hearings at the with 763_ m:ﬁuamnno under the Human Relations
oo:\_ﬁmﬁdsxm to achicve a system of determin- Act and Peansvivanic _:.m._:ma: Relations Commission
ing admission to the public schools on a non- vs, OF ?5 School 35{ 427 Pa. 157.233 AL 2d
racial basis and revision of local laws and regu- _ 290 (1867).
lations which mav he necessary in solving the . The Comn own that it is not only con-
foregoing problems. 1d. cerned w M des g; also with student safe-

The emphasis on ‘“Tashioning remecdies™ is un- ty and convenicnce
deniable in the cases following Brown 11, and be- : case. for instan
cinning with Green v. County Board of New Kot Mountain Schools
Cownfy. 391 US. 430 {1968y, In none of the cases reasonably ap
15 the court no:nﬁ.zog with whether or not the , sideration the administraln
sceveeation really resulted in uncaual education. CL : fems faced by the School B
Green. eupra. Uniied States v. Montgomery Couitty “ “nio the conditions Tacing Uniontown as a segmented
Board of Iducation. 393 U.S. 223 (1969) and x::@ <chool district also comported with reasonable dis-
e, Boord of FEducation of the Gould Scheol District, " charge of its legisfative mandate. There is no reason
391 U.5. 445, to vw:c,..a that the Commission would fail 10 take
A < - . : fatl ] | : into  consideration  administrative.  transpi ortation,
As a matter of fact, the investigation of the Penn- ! . C Wopeinoton-
Tati e cafety and related ?oz ns in New Rensingion
C.T;;E Human Relations Commission reveals an : : . :

- . 1 _ Arnold in approving @ desegregation plan in that com-
absolutely reasonable application of its guidelines (o m

the ?9,« Kensingion-Arnold District in the Commis-
sion’s attempt to formulate a remedy for a condition
>l racial imbalance.

munity.

Tt
in

z Commission did n
condition of racial H

¢




14 Argument

BE. The Pennsylvania Supreme Court, Interpreting

the Human Relations Act, Has Already %Ewm That

the Human Relations Commission Has the Power To
Deal With De Facto Segregation

Appellant has made the argument that because the
verb “segregate” implies a wilful act on the part of
school officials, the Pennsvlvania Human Relations
Commission does not have the power to deal with
de facto segregation (pp. 13-14 Appcllant’s brieD).
A corollary of that argument is Appellant’s additional
argument that “scercgation” is not synonymous with
“racial imbalance.”

There is no guestion but that Appeliant’s argu-
ments have been made successfully before some

courts, notably the Federal District Court for the

Northern District of Indiana in Bell vs. School City
of Guary. Indiana. 215 T, Supp. 819 (N.D. Ind.,

1C63) . as cited in Avoellant's brief. po 18 ot s

mm_M_,zE.m:_zwﬂ‘,?;2;,2..rmmwooj308‘3745-
successful in Pennsyvlivania. and unless this honorable
Court is willing (o ignore Pennsyivania E::S: Rela-
tions ﬁa:::,_,ﬁ:s: s, Chester School Dist supra,
the question appears 100 c._‘o: settled here woﬁ. serious
argument.

While 1t is conceded that the conditions of im-
balance in Chesier were more severe than in the n-
stant case, the Supreme Court nevertheless con-
sidered, in the very first sentence of its opiion, ihe
Chester situation to be one of de fecto segreoetion.
icular]v ap; olicalyic to Appel-
Tis not synonvmous

Farthermord, and ﬁ
lant's argument that “segregatio

Argumeint 13

LR}

with “‘racial imbalance,” the Chester coutt appears
to have accepted the two terms as meaning the same
thing and used them interchangeably throughout the
opiion. In its {irst footnote to the opinion, the
Courl stated “According 1o one student of the prot-
lem, ‘de facto segregation may be defined ﬁ: aply as
the racial imbalance in schools which occurs when
the number of Negroes in a compact Negro area be-
comes so great that rmé ng schoo! zone boundarizs
on a geographical basis causes the great majority ©
Negro childien to attend schools which arc over-
whelmingly Negro in population.”

—t,

“a

The school beard in Chesier appears to have mads
all the same arguments which the New Kensington-
Arrold Board new wishes to urge upon this court.
Primarily, the opinion notes, “The School Board con-
tended that the all-Negro schools were the result of
residential patterns for which they were not re-
sponsible, and denicd the allegations of purpeseful
discrimination.’

Although Appellant argues that the Human Rela
tions Act does not define the words “segregate” and
“discriminate” (p. 133, the court has in face 1o
terpreted these <G.H(. words at length and has clearly
indicated their meaning in light of the statutory len-
guage of monmo: 5 of the Pennsvlvania Human Rsz-
lations Act, Act of October 27, 1955, P. L. 744,
amended, by the Act of February 28, 1961, P. L.

43 P.S. Sec. 955(i) (1), to which Appellant draws
our attention on p. 10 of its brief.

in the wmnm of the lower court’s specific ruling that
the words of the statute

Qe 1y T

‘contemplated inteminnz



16 Argument

or affirmative acts on the part of the wrongdoer,” 85
Dauph. at 27, 244 A. 2d at 821,” the court stated:

“In our view a more reasonable construction
of the disputed phrase would be that where, as
here, the responsible party has the power to take
corrective measures, indeed of necessity it must
redistrict periodically, its failure to act amounts
to the continued withholding from most MNegro
children the admifted advantages of an inte-
grated education. Total nonaction by school
boards is thus impossible and even seemingly
neutral decisions frequently cncourage de facto
segregation.” Citing Jackson vs. Pusadena City
School District, 59 Cal. 2d 876, 382 P. 2d 878
(1863).

While, on page 15 of its brief, Appellant argues
that neither the legislature through the Human Rela-
iions Act nor the court in Chester gave authority to
he Commission to deal with racial imbalance and
cation, the court’s opinton in

herefore, de facto segre
¢ opposite.

iester reveals just th

While the court assumed, arguendo, “that the in-
erpretation we have mmowam is Doﬁ apparcnt solely
‘romn the wording of the statute, any latent ambiguity

Jisappears once
oassage.”  Relat rsm Urmf the recognition in b lute
..:J s by civil ri ]

mwﬂmdmro_mpmmﬁ:oomm%:nmoﬂ%
fofte) mom“mm%:cm in northern oEﬂ:E:mma the court
oastructed the leg ry of the Act giving
ﬂ ular emphes amendmenis. Onc
‘.,Em; amendment dealt specifically with the legisia-
olicy, which. the

et
%
b
o]
o
R

I

o
iy
o

—t
O

O
by
)
b
el
=t
o
ot
=
e
O
—
]

dve findings and
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court noted “specifically refer to the evils resulting

from racial segregation in the public schools.”

Had the Legislature intended to reach by the
1961 amendments only de jure segregation, ifs
legislative pronouncements would have been un-
necessary. The 1954 Brown decision made it
eminently clear that de jure segregation—-racial
isolation produced by the acts of public officials
—is unconstitutional. A legislative pronounce-
ment to this effect, and this effect only, would
be mere gild on the |

Referring to the [inding in the lower court that the
legislative declaration of policy did not include de
facto segregation as such, the court stated:

In our view this is & vast oversimplification
and docs not adeguately reflect the mandate that
the statute be liberally interpreted to reflect 1ts
purpose. The restrictive construction placed
upon this section by the courts below ignorves
completely the legisiative conclusion that racial
segregation in the public schools, whatever its
source, threatens, “the peace, health. safety and
general welfare of the Commonwealth and its
inhabitants.”  There arc many social and oco-
nomic causes for the rigidified residential pat-
terns which dominate our communities, and de-
spite anti-discrimination laws, the barriers (o
integrated housing are often difficult to breach.
Indeed, the wav to attack discrimination in
housing and cmployment may be to begin with
a program of quality integrated education.

Finally. we must be cognizant of the conse-
quence of a particular interpretation.




18 Argument

interpretation adopted by the courts below would
almost totally deprive the Commission of effec-
tiveness in the area of racial imbalance, for as
the New York Court of Appeals observed in an
early case interpreting New York’s Anti-discrim-
ination law: “One intent on violating the Law
Against Discrimination cannot be expected to
declare or announce his purpose. . . ." Pennsyl-
vanians are justly proud of this Commonwealth’s
leadership in promoting maz.mw opportunitics for
all its citizens, and we believe it to be more than
coincidental that the 19 H amendmen{s were
adopted at a time when many educators and
sociologists were giving serious attention to the
educational problems posed by de facio scgre-
gation.
20 of s bricl, Appellant at-
caze [rom the in-
cntiatly that Chester was real-
on decision.  Appellant points
e Chesier Court, the extrom
nbalance. the evidence of un

9%

nature of the racial imba

cqual attention given by the Chester School Bourd

facilities in the Black schools, and the deliberate
t e Sehoal Board of Black professiconals

v

o
.
AN
o)

A fair reading of the Chester decision,
can give rise to no other conclusion than that t
was only minimaily concerned with the all
of commission by the School Board. and il
acts were no more than a decorative scroll on

{
icing with which the court had already covercd the
cake, especially in view of the court’s previous r2cog-

Argument i9

nition of the ecasc with which deliberare acts of dis-
crimination can be camouflaged. The Court said:

We notc only that there was evidernce which
suggests, in the words of the Commission, “that
the segregation of the public schools in Chester
is not entirely accidental.””  While these find-
ings add weight to its adjudication on the de
facto issue, we need not, and do not decide,
whether its conclusion that the school authori-
tics purposclully perpetuated the existing segre-
gated structure mects the substantial evide
fest.

Morcover, a reading of the record in this case does
not lead inevitably to the conclusion that no deliber
ate discriminatory acls were ever committed there.
Appellant notes the extreme conditions ol segrega-
tion in Chesier. although the racial imbalance per
s not necessarily conclusive on the question of de-
berate policies of discrimination.

<

u

i
I

ot

We know that new school construction, however
s one of the prime motivating factors in the Q.mw:o
of seercgated residential patterns. When the =chool
board undertakes to construct schools which will
serve predominantly white areas, then it does. con-
sciously or nof, itself contribute to the reside 2ntial
segregation over which it now claims to have no con-
trol.  While such construction is not per se indicative
of a deliberate discriminatory ¢ffort on the part of the
schoo! board. shouldn't the school board be held. like
all reasonable nersons and groups of persons, to fore-
see and therefore avoid the harmful consequences of
its own action?  “Yet scemingly neutral decisions !

i

[

U\




20 Arguanent

school officials, such as construction sites of new
schools, school size, attendance zones, and methods
of relieving overcrowded schools, frequently perpetu-
ate racial isolation.” Chliesfer, at p. 171. Cf. Dowell
vs. School Board of Oklahoma Ciiy, 244 F. Supp. 971
(W.D. Okla. 1965) ., cert. den. 387 U.S. 931 (1963),
in which the construction of now schools to serve
white residential arcas was construed as a {form of
de jure action.

Even in Swann v, Charlotie-Meckienburg,
.S, , 91 S. Q. Bﬂ, 28 1. Ed. 2d 554 {1971},

e court slated:
The construction of new schools and the clos-
ing of old oncs is one of the most important
jetions of local school authoritics mng also one
the most complox. ques-
sns of Tocation and capecity in

e
=
2]
e
=
bt
=
(V3]
Pt
(‘)
O

combined wit]
of studont assionment, will de-

=i

bodv in cach schoo! in the svstem.
fong consequences of the choices s
far reaching eopie E.m,_{:mmm towarc

it schools are focated in
{0 the needs of peonle. The location o
may thus influence the patterns of res

development of a metropolitan area

important impact on composition of

ncighborhoods.
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P wu::.\..ml

ing new schools in the areas of white suburban
"ty O o3y R Lo ~ T T N

expansion {arthest from Megro population cen-

mo:ow does more than simply infl
rt-run composition of !

residential patierns i Tv: when com
neighborhood zoning”, further lock
systern into the molg om separation of

It is not claimed in anv way that there is any de-

-
—

[u—y
]

rate policy of discrimination based on race by the
n t
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. A Reasonable Interpretation of “Brown [” In-
dicates That Its Rationale, the Detrimental Effects
of Segregated Educational Conditions, Applies Equal-
Iy to Dre Facto Segregation as Well as De Jure

At the risk of ecngaging in an unnecessary clash
over semantics, Hra Commission herein has recalled
the reliance by Appellant on its definition of “scgre-
gate,” an active ﬁi admitt: Qv implving the ac
complishment of willful and deliberate acts. ﬂ
9::03 ary deflinition of “segresate.” however, do
not 3nom£§.:< tell us anything mvoE the meaning
of the word “scgregation™ when it is used in the con-

ext of mm:nmjosi civil liberties, for “segregstion)’

O

175

q.nk
the noun, is as much an existing condition as it is a
process. In other words, to sav that mom.omm:o; ex-
s tener a set of circum-

=1s as much indicates to the lis
which can be described in ferms of

STANCOS 1N CSSETOe 3
certain math Qjm:.ni v
af deliberat

oportions as it does a policy
goal-orienied actions by governmontal
And this is particulardy true in neorthern

CLMStances
crimination—de
e mmwc. ihe -

_., e

i il

Argument 23

on psychological knowledge in determining the ad-
verse eflects of segregation on the pupils involvad.
The rationale of the court clearly indicates that it
was talking about segregation in ge

neral, and nor just
de jure scgregation:

“Segregation of white and colored children in
public schools has a detrimental effect upon the
colored children.  The impact is greafer when
it has the sanction of law.” (Liphasis added.)

The court’s emphasis on the harmful effects of
separateness itseif, rather than the cause. is embodied
in the famous statement:

“Separate educational facilities are
uncqual.” At p. 495,

The evils of racial isolation have. furthermore. al-
ready been recognized by cur own Court in Chesier,
as well as by other courts, such as Blocker. supra. in
which the court held that the maintenance of lon
standing attendance lncs in the face of residential
segregation due to socio-cconomic factors was a de-
nial of the cqual protection of the 14th Amendment
because of the immeasurable damages which suc
separateness caused though not ostensibly based on
race.

a-
&
g

Although the Supreme Court has not itself ruled
on the question of de facto segregation, and although
the Appellant relics on Swann vs. Charlotte, Mecklen-
burg Board of Education. there is significant sup-
port, even in the Supreme Court, for the proposition
that de facto segregation is constitutionally prohibited
and that school boards, despite the Bell decision. have
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30 Argument

Unless the promotion of racial balance is in itself un-
constitutional, or unless it conflicis with a Federal
law in an area in which Congress has an exclusive
right to act, neither of which conditions appellants has
<hown to exist, it is perfectly within the power of the
state legislature to require or permit a condition of
racial balance in its public schools.

1. THE FINDINGS OF THE PENNSYLVANIA

HUMAN RELATIONS COMMISSION ARE SUP-

PORTED BY SUBSTANTIAL EVIDENCE AND
THE LAW

4. The Pennsylvania Human Relations Cominission

1.5 the Power To Formulate Guidelines by Which

To Determine in Which School Districts Racial Im-
halance Exists

Onee it is determined that the Pennsylvania Hu-
man Relations Commission has the power to deal with
de facto segregation, the only question is whether it
has the power to formulate guidelines by which to
determine those school districts in which racial im-
halance exists. It is axiomatic that an administrative
agency may be given the power to adopt reasonable
rules and regulations aimed at carrying out the man-
date of the legislature.

In this instance, the Human Relations Commission
was specifically given the power to make such rules
and regulations by Section 7(d) of the Act of Octo-
her 27, 1955, P. L. 744. ‘

Argument 31

In addition, the Human Relations Commission has
adopted a set of guidelines which are made available
to all school districts (Record, p. 328a), and which
state that “insofar as possible every school building
should reflect in its enrollment a cross-section of the
entire community.’ .

The Commission has further limited the number of
cases into which it will look by specifically limiting
such cases to school districts in which as noted by
Appellant at page 11 there arc “one or moie school
among buildings of the same grade span in which th
percentage of Black pupils 13 50% or higher and is
out of balance compared to the preportion of Black
pupils in a particular grade span of that school dis-
52 ” wzirﬁ.ﬁoﬁ.n 2 school is out of balance when
ck students in that school is
o

i

o

a
Amwww or lower by 30 a
students in the same grade span throughout the dis-
trict.

Under such guidelines, racial imbalance a
{ore de facto segregation is easily determinat
commission by mathematical analysis and 1
steps may be undertaken to correct the situation.

In the absence of 2 showing by Appellant. therefore.
of authority, %m noszmﬂ@ i

save to it the power to promulgate

< I =

p
e determinadion of racial imbalancs.

While recognizing the obvious inequities of the
Chester situation, the Court said:

Clearly, the above figures, which are not iz

puted, satisfly any definition of de facio zegregs




authority,

merit, for
“The legisiat

m s Own actio

. Most chservers agree that when courts are
wowomm to devise mnm supervise programs whose
goel is the elimination of racial imbalance they

he government. The Human
whose | i
with the parties to the dispute in an attempt to

allevicie the source of the friction ﬂrw.ommH “eon-
ference, conciliation and persuasion,” and whose
procedure is considerablvy more flexible than the
courts, is, as the Legislature recognized, betier
equipped to deal with this problem than the
courts. “In cach case, the interests protected by
adherence to neighborhood attendance zones
must be weighed against the substantiality of the
racial imbalance in the community’s schools. An
agency such as the Human Relations Commissicn

1r05

is best equipped to make these difficult judg-

o
4

<

mwmmﬁmﬁ 33

ments, and flexible encugh to enter appropriate
remediable orders.” (pp. 178, 179)

Moreover, because the Court has accepted and used
a definition of de facfo segregation which is synony-
mous with “racial imbalance”, the Commission theye-
fore clearly has the power to promulgate percentage
guidelines in determining ratio disproportions alone.

Appeilant relies on Swann for the proposition that
the constitution does not require that every school in
evary disirict be strictly balanced in mmno,«m
¥ proportions within }m COMMuUnIty,
fore maintains that the Human w,m._ tions Commi

! iscretion r requiring such pi

has abused its d ing
[RLel st

The guestion, then, 15 v - or not the Commis-
sion could decide that de segregation existed
and therefore its wdar when a school dis-
trict with a school coptaining more than 20 Black

opulation ajso rm,m an overall

meni percentage.

when such a school

other schools of substantis

.m_:jmﬁdow.m, the guidelines for racial balance
mu ion on the part of the Commission thzr. s

w:m?mmwzwwMmQ‘:h..:u.,awmuoufm.&,”_nfﬂm

Iy lower Black

|




34 Argument

lute racial balance per se. Under the Commission
guidelines and the Human Relations Act as interpreted
by the Chester Court, a school with a 50% Black en-
rollment can exist in any district where the Black
enrcllment is anywhere from 39 to 70% in a similar
erade span throughout the district. Such guideline
do not come close to requiring the absolute racial bal-
ance of which Appellant accuses the Commission of
requiring.

Morcover, Appetlant’s reliunce on Swarn is mis-
placed. While that case may have stated that abso-
lute vacial balance is not constitutionally required, the
Court did not say that a sfate legisiaiure could not
attempt to achicve substantial racial balance in its
schools pursuant to it§ police power and in accord-
ance with a stated general policy that segregation re-
sults in
... Grave infury to the public health and wol-
fare, compels many individuals to live in dwell-
ings which are mzwmﬁ:i%.g, unhcalthful and
overcrowded, resulting in racial segregation in
pubiic schools and other community facilitics,
juvenile delinquency and other evils, thereby
threatening the peace, health, safety and general
wellare of the Commonwealth and its inhabi-

ants. {Act of October 27, 1935, P. L. 744 as
mgoz%m, Section 2.}

On the contrary, Swanir as well as Montgomery,
ceognized the uscetulness of the mathematical rela-
tionships between the races as a starting point in

ace
formulating a school descgregation plan.

Argument 35
The Swarnn court stated
We see . . . that use made of mathematical

ratio was no move than a starting peint in the
process of shaping a remedy, rather than an in-
flexible requirement. From that starling point,
the District Court proceeded to frame a decree
that was within its discretionary powers, an
equitable remedy for the particular circum-
stances. As we said in Greeir, a school author-
ity’s remedial plan or district courts remedial
decree is to he judged by its

Awareness of the racial composition of the whol
school system is likely 1o be o uscful starling
point in shaping a remcdy (o correct past consti-
tutional violations. 91 5. Ct. at page 1280,

eftectivencss.

o

In Monigoniery, the Supreme Court also re
the utility of community proportions as a
point toward the formulation cﬁ .
gated education. Cf., 395 U.S. at mwm_ ctose
In the instant case. the Pennsybvania I::Ez
tions Commission has not commanded that
within the New Kensington-Arnold comnn
racially balanced. 1 w 1as merely requested r it
¢ submitted. If the 6&. moE.m can show
reasonable  grounds wc._. wintaining  imbs
there 18 o reas

schools in certain circumsiances,

believe the Ooﬁsimac: will not let them do so. In
the Uniontown case for example, the Commission has
exempted the four “mountain schools” from its Or-
der, because of hazardous travel conditons between
the City of Uniontown and the mountain district. Cf.
Pennsylvenic Human Relaiions Commission vs. Li-
ioniown Area School District, No. 744 C.5, 1871,




36 Argument

Appellant, at page 25 of its Brief, has argued that
the Pennsylvania Human Relations Commission’s
Findings of Fact are not supported by substantial evi-
dence. The “Findings of Fact”, however, deal with
the various percentages of population within the
schools and the school district. Certainly, these facts
are supported by substantial evidence and are admit-
ted by Appellant over and over in the record.

The use made of the statistical data relating to the
Black-white school distribution, therefore, was within
the Commission’s administrative powers and was con-
sistent with Supreme Court decisions in that such
figures could be used as a starting point from which
to frame remedies, remedies which the school board
itself may propose.

B. The Huoman Relations Commission Has Not

Abused Its Discretion Merely Because the Effect of

its Order Will Be To Hinder the Application of the
“Neighborhood School” Concept

Appellant argues that “Because of the neighbor-
hood school system, there is no discrimination and
there is no prejudice” in the New Kensington-Arnold
School System. “The present system has worked in
this district, is working, and wili continue to work
if the present policies of the school administration
are allowed to continue,” Appellant {urther contends.
(Page 28, Appellant’s Brief)

Again, however, Appellant’s arguments run afoul
of the Chester opinion, in which the Court said:
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The argument that the commission’s order will
destroy the neighborhood school system com-
pletely distorts the historical rationale of neigh-
borhood schools. Traditionally, the neighbor-
hood schocel has been an exercise in democracy,
“a single structure serving a heterogensous com-
munity -in which children of varied racial, cul-
tural, religious, and socio-economic backgrounds
were taught together—the proverbial meliing
pot.” One educator has recalled: “Aost men
and women over 40 recall a childhood schooling
in which the sons and daughters of millowners,
shop proprietors, professional men, and day la-
borers attended side by side. School boundaries,
reaching out into fields and hills to embrace the
pupil population, transcended such socio-zco-
nomic clusterings as exisfed.”

However, increasing population density in our
nation’s urban areas have caused mﬂmw&o%oom“
to shrink drastically until today convenience i
the most common justification for schoo! ate u
ance zones. Thus, “because of rigid racial a
socio-economic stratification, ethnic and cglass
similarity has become the most salient present-
day neighborhood characteristic, particularly in
urban areas. The neighborhcod school, which
encompasses a homogeneous racial and socio-eco-
nomic grouping, as is true today, is the very an-
tithesis of the commen scheool heritage. Rather
than neighborhood schools, we have all 100 fre-
quently developed a system of ghetto scheols. In-
Hm&ﬁoammmmmoﬂmmn@cofﬁam om mwmmwwou-

1

hood schooling, although unguestionably

s
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patterns of districting will have to occur. (Pages
174-175.)

Furthermore, in Swann, the concept of the neigh-
borhood school system was not strong enough to stand
against the necessity ol student transportation to
achieve racial balance:

The District Court’s conclusion that assign-
ment of children to the school nearest their
home serving their grade would not produce an
effective dismantling of the dual system is sup-
ported by the record.

Thus, the remedial techniques used in the Dis-
trict Court’s Order were within that Court’s
power to provide equitable relief; HBEmEmmB-
tion of the decree is well within the capacity of
the scheol authority. . . . In these circumstances,
we find no basis for holding that the local school
authorities may not be required to employ bus
transportation as one tool for school desegrega-
tion. These segregation plans cannot be limit ad
to the walk-in school.

See also North Carolina State Board of Education
s, Swann, s, , 91 S, Cr. 1284, 28 L. Ed.
2d 586 (1971), and McDaniel v. Barresi, U.S.

S. Ct. 1287 L. Ed. 1287 (1971).
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C. The Pennsylvania Human Relations Commission
Was Acting Within Its Power When It Required a
Desegregation Plan From a School District in Which
There Was at Least One School Which Had a Ma-
jority or More of Black Envollment and Was at the
Same Time Racially Imbalanced .

Appellant has argued at pages 22-24 of its Brief
that the Courts of the DoSBozﬁrmM h of Pennsvlvania
have not determined that racial imbalance is segrega-

tion.. Appellant, by comparing New Kensington-Ar-
nold to the Chester case, is essentially arguing tha

the Human Relaticns Commission must be limited in

its actions to cases in which racial discrimination
have become so obvicus and the duality of the school
system so apparent that racial strife m:a moaac::w
friction is the result.

Gnee the couris have determined, however. thar
the Commission has the power to deal with de jocro
segregation and racial imbalance, the question arises

as to what point remedics begin to become necessary
so that situations which existed in the Chester Scheol
District can be avoided altogether and so that the
harms inherent in segregated education and warned
of in Brown I do not occur.

Appeliant has stated that the legislature, “thre
the Human Relations Act, has gmﬁomﬁma a power 1o
the Commission to determine whether discrimination
exists within the public schools of this Common-
wealth in accord with established standards. In the
instant case, the Commission has ignored the siand.
ards created by the legislature, has formulated it own
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arbitrary regulations to implement the act, and 18
‘orcing its own standards and philosophies upon the
school community without ever having made an in-
estigation to determine the needs and desires of the
Blacks and whites residing within that community.”

?»%mwmmm_mm Brief, page 13

,...».

cha wm; under the Act with bringing an end to racial
se m mmﬁOJ in w:mw.o schocis. Under ifs power 0

mission 15 &{ sed with deiermining what condition

constitutes de ?Eo scgregation. Since by definition
de facio sesregation does not contemplate the overt,
purposefu 1 sk of
the Com et of

segrepated ¢ i.....mF ;:c;:i

nequai and hence
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tonal because they are in
harmf{ul to school childven, E?r is the basic issue
mod. determining what mw ree of racial imbalance con-
sation, the mmH ﬂz?com be-

cial iimbalance do the evils

Appellant has charged that the momzm%?mswm Hu-
man Relations Commission has magically pulled some
aﬁmmmﬂm and percentages out of the air in an eifor

o achieve nothing more than racial balance.
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We have already noted above that the fact of the
matter is that substantial racial imbalance can exist
within a school district under the Commission’s guide-
lines and yet the Commission would not have re-
quired a remedial plan to be submitted. It has been
conceded by appellant that but for the “trigger
school”, in this case, John F. Kennedy Elementary
Scheol, which has a Black enrollment of 55.6%,
complaint would have been issued against New
Kensington-Arnold (Appellant’s Brief, pages 11-12),

It is apparent. therefore, that the existence of a
school 'with a majority of Black students is an im-
portant consideration.

But is this condition of majority Black enroliment
a factor which the Commission has arbitrarily and
magically come upon as that significant factor whic
makes a difference berween a segregated and an inte-
grated education? The truth is that the Commission.
in formulating its desegregation guidelines and in
attacking the entire question of segregated cducano
has drawn upon knowledge available t© it 1 ”s
{icld in which it is proceeding.

The United States Supreme Court. in Brows [
relied heavily on various sociological and cducationa
studies and histories (Cf. 347 U.S. at ﬁmmm 494) .
There are hundreds, perhaps thousands, of variables
which go to determine how a child will do in scheol.
No study could possibly account for them all,
no study has tried, but there are studies which hav
arrived at certain conclusions about public school
cducation. nouizaod vhich are admittedly not absc-
lute in their proof because none could be, buf zon-
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clusions which are of such compelling E,%oim.
and valid beyond the preponderance of the crec 9
svidence that we can and U:of:c male sociolog

,4..(’2

: i H ¢¢\4\ J.
.nd educational decisions based upon them.
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At pages 28-29 of the Coleinan Repord, iis WITETS

An education in integrated schools can be
expected 1o have major effects on attitudes to-
ward members of other racial groups. At its hest,

it can develop altitudes appropriate to e 1=
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tegrated society these students will live in; at its
worst, it can create hosule camps of Negroes
and whites in the samc school. Thus, there is
more to “school integration’ than merely putting
Negroes and whites in the same building, and
there may be more important consequences of

integration than its effect on achievement.

Yet the analysis of school factors described
earlier suggests that in the long run, integration
should be expected to have a positive effect on
Negro achievement as well. An mzrwum is was
carried out to seek such effects on achievement
which might appear in the short run. This analy-
sis of the test porfermance of Negro children in
integrated schools indicates positive cffects of
mtegration, ﬁrocar rather small onces. wmma?
for grades 6, 9, and 12 are given in table 21 for
Negro tcw:m classified by the proportion OM m ir
classmates the previous year who were wilite.
Comparing the averages in cach row. in every
case but one the highest average score 15 re-

(.’l

v

corded for the Negro pupils where more than
half of their classmates were L ne. But in read-
ing the rows [rom left 1o right, the increase is

r0o pupils in classes

small and often those Ne
core lower than those

with only a fow whites s
in torally segregated classes.

The results themsclves were exhibited in chares
beginning on pages 332 and 333 of the repert, which
charts show almost without exception higher achiev
ment levels for disadvantaged students who attend
classes in which the proportion of white stude

/

nis is
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more than half than those in which the proportion
was less than half. {Coleman Repori, Tables 3.3.2
and 3.3.3)

In another study, Racial lIsolation In FPublic
Schools, completed in 1967 by the United Siates
Commission on Civil Ri
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. .. Increasing numbers of educators

is some evidence that the academic achlevement
of Megro students is lower in m
than in majority-white schools, and many =du-
cators have said that attending school almost
exclusively with chifdren ;h_ m,_w same race has a
negative effect upon the artitudes of both Negro
and white students. {Rael h;“ olation in Public
Schools, John A. Hannah et al., U. S, Govern-
1in

ment Printing Office, Wash oG,
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‘hile, therefore, the Commission has been accused
of playing a numbers game and using mystical per-
just to achieve racial balance, the truth is

it the guidelines used by the Commission are rea-
sonably related to the purpose for which the Com-
mission was created in the first place and arc aime
not at achieving mere racial balance, but eguality of

educational opportunit

..}..

Furthermore, even assuming that the desegregation
order is to achieve a numerical racial balance within
the 30% variance guidelines, can it be said that the

chievement of such racial balance is not within the

\:_mmimi 45

power of the Human Relations Commission and that
such achievement does not further the policies as
expressed by the state legislature in the Human Re-
lations Act?

While it can be argued that the Court in Chester
speaks in terms of advantages for Negro children,
the question is whether a situation in which white
children never attend school with Blacks until their
attitudes arc already formed is consistent with the
declaration of public policy in the Human Relations
Act.

1t can be argued that the Chesier Court recognized
that white children arc cqually isolated from realistic
“society” by not attending schools with persons they
will have to meet, deal with, and associate with in
life. The Chester Court, in quoting Jackson vs. Pasa-
dena City School District (59 Cal. 2d 876, 382 P. 2d
878, at 881-82, 1963) stated:

Residential segregation is in itself an evil which
tends to frustrate the youth in an area and to
cause anti-social attitudes and behavior. Where
such segregation exists, it is not encugh for
school board to refrain from affirmative discrim-
matory conduct. The harmful influence on the
children will be reflected and intensified in a
classroom if schoo! attendance is determined on
a geographic basis withoutl corrective measures.
The right of an equal opportunity for ar educa-
tion and the harmful censequences of segrega-
tion require that school boards take sieps insofar
as reasonably feasable to alleviate racial imbai-
ance in the school.
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The Court siated further on:

“Indeed the way to attack discrimination in
housing and employment may be to begin with a
program of quality integrated education. The
best way to demonstrate the ‘inherent worth of
(one’s) neighbor’ is to placs individuals in m
situation where they are exposed to their neig
bor. This is especially true if a c¢hild can .om.noEw
aware of his nsighbor’s capabilities before 1
prejudices have had a chance to develop, but
interracial cooperation may also have a beneli-
cial effect on thinking of adults/’

his
b

How can the Humen Relations Commission over-
come the bigotry, racism, and its attendant evils as
cited in the Human Relations Act if it cannot take

steps to affect the attitudes of potential bigots and
racists.

Logi :w unless more than a majority of white
children have an opportunity to associate in ordinary
$0 m% OJSEM with Blacks, the Human Relations
Commission niust cventually lose the battle against

gJ‘

izotry, discrimination and those cited social evils.,

Amecrica is not a white society to which Blacks have
to be introduced. America, veali stically, is a multi-
racial society, to which all children have to be intro-
duced.

Hven assuming that our concern is only with Blacks,
Appellant fails to understand that to broaden the
cultural and racial horizens of whites, is in itself a
remedial measure to ensure that Hﬁcmm generations

of Blacks have equal opportunities in a multi-racial
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society and to avoid the evils listed in the Human
Relations Act statement of policy.

Obviously, discrimination, bigotry, and racism have
adversely affected the Black community, but the Com-
mission defics Appellant to reveal how the adverse
effect is to be remedied without making fundarmental
changes in the attitudes of white persons.

Again, however, the attitude of the Commission is
not one which it snatched out of the air arbitrarily
and without good reason. At page 331, the writers
of the Coleman Report indicated that:

The survey data also shows that white stu-
dents who first attended integrated schools 2z 4M.<
in their school carcers are likely to value their
association with Negro students. Tables 5
-and 3.3.4 {at page 333) show that the sm m:mmﬁ
percentage of white students who would cho
all-white classes or all-white friends are .__:_(mw
who first attend classes with nonwhites in the

early grades.

The Human Relations Commission’s guidelines, per-
centages, and goals, therefore, are far from arbitrars
mystical or abusive of power. They are based on
rational considerations of what steps are necessary
to do away with and avoid in the future the evils

of a segregated society recounted in the statement of
policy of the Human Relations Act. They represent
valid and effective methods to deal with the prob
lems of de facio segregation, problems with cr
the .OoBBmewo? by Court and legislative mandare.
have the power to deal.
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117, THE PENNSYLVANIA HUMAN RELA-

TIONS COMMISSION DID NOT HAVE TO
CHARGE THE DISTRICT WITH DISCRIMINA-

TION IN HIRING PRACTICES BEFORE IT
COULD REQUIRE AFFIRMATIVE ACTION ON
THE PART OF THE UUHEO% TO IMPROVE ITS
REPRESENTATION OF PROFESSIONAL AND
NONPROFESSIONAL BLACK EMPLOYEES

1

Appellant has argued that the Commission’s find-
ing of discrimination in employment practices 1s not
supported by the evidence.

Appellant, however, has misinterpreted the Com-
mission’s findings. The findings, as quoted by Appel-
lant beginning on page 30 of its Brief, mentions abso-
lutely nothing about discriminatory hiring practices.

The lack of Black professional and nonprofessicnal
staff does not have significance insofar as hiring prac-
tices are concerned, but does have significance insofar
as a more racially representative staff can have a
positive effect on the atmosphere of integrated educa-
tion in general. The primary thrust of the Commis-
sion’s Findings of Fact as quoted by Appellant is the
relationship of the number of professional and non-
professional staff to the proportion of students, not
its relationship to hiring practices. Moreover, sup-
port for the concept of integrated faculty and staff in
terms of its effect upon quality education and equal
educational opportunity, can be found in the deci-
sions of the United States Supreme Court.

In Swann, the Supreme Court cited United Stafes
v. Montgomery County Board of Education, 395 U.S.
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225, 89 5. Ct. 1670, 23 L. Ed. 2d 263 (1969),
which

“The district court set as a goal a plan of fac-
ulty assignment in each school with a ratic of
white to Negro faculty members substantially
the same throughout the system. . .. The djstrict
court in Montgomery then proceeded to set an
initial ratio for the whele system of at least two
Negro teachers out of each twelve at any given
school.”

This Order was modificd by the Court of Appezals,
but the United States Supreme Court reversed the
Court of Appeals and restored the District Court’s
Order in its entirety, holding that the Order was
“adopted in the spirit of this Court’s opiniern in
Green. ... 395 U.S. at page 235, 82 Supreme Court
at 1675.

Further, in the Jacksown 1. Puasadena case. cited by
the Pennsylvania Supreme Court in Chester, the Cou:
although dealing with facts indicative of actual dis-
crimination in hiring and promotion, nevertheless rec-
ognized the effects of unbalanced staff and facuit
on the students. The Court said “*Students neced ex-
amples, both in teaching and administrative positions,
of a multi-racial system. Black students need ¢ see
that equal opportunities for Black teachers exist in
order to believe that equal opportunities for Black
students exist.” (311 F. Supp. at 516-317). Since,
therefore, by analogy, the School Board has the af-
firmative duiy to overcome the effects of de jacro
segregation, it also has the affirmative duty to over-
come racial imbalance in professional and nonpr
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tessional stafl in order to achieve the atmosphere of
racial equality which promotes minority achievement
as well as respect and understanding by the majority.

CONCLUSIONS

There can be no question any longer but that the
Human Relations Commission, under the Chester
School District case and in all common sense, must
have the authority to deal with de facto segregation
a5 it is known in our northern cities. To deprive the
Commission of that power would be to totally nullify
the legislative mandate contained in the Human Rela-
tions Act and nullify the Commission’s ability to pre-
vent the horrible conditions which came o exist in
Chester, Pennsylvania, and other similar cities and
towns.

To require the Human Relations Commission 10
prove the existence, cither now or at some time in
the past, of unlawful and official discriminatory ac-
fion, would constitute an open invitation to those
who would maich their ingenuity at concealing ra-
cial motives against the Commission’s ability to dis-
cover them.

Moreover, while the Constitution may 1ot require
racial balance in all schoels within a given district,
acither does the Constitution prevent a state from
creating a system whereby to achieve that substantial
racial balance as a matter of state policy.

Since the Chester court itself has equated de facto
scgregation with racial imbalance, and has specifi-
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cally granted the Commission’s authority to deal with
mm facto segregation, the Commissicn did not abuse
:m power by confining its investigation to finding
disproportionate Black-white enrollments in the New
Kensington-Arnold schools, and utilizing the 9.5%
ratio of Black to white studenis as a starting point
for the formulation of remedies to overcome the sub-
stantial racial imbalance in some New Kensington-
Arnold schools. o

Neither does the Commission abuse its power sim-
ply because compliance with its order might necessi-
tate the disruption of the neighborhood school policy,
or because it requires affirmative action in hiring 0
overcome an atmosphere of segregated education.

The Human Relations Commission has an extrems-
ly difficult task in its effort to wipe out the invidious
consequences of segregated education. In the accom-
plishment of that task, it must have the power and
authority to formulate reasonable guidelines which
enable it to carry out its lcgislative mandate effec-
tively and permit it to identify with case those prob-
lem areas which require its earliest attention.

Jay Harris FELDSTEIN
Assistant General Counsel
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Attorney General
Attorneys for Appellee.




