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COMMONWEALTH OF PENNSYLVANIA |
PENNSYLVANIA HUMAN RELATIONS COMMISSION

GOVERNOR'S OFFICE

CAROLE B. ANDERSON, AND :
PENNSYLVANIA STATE EDUCATION :
ASSOCIATION, DALE MOYER, Uni-Serv, :

Complainants :

vs. ' : DOCKET NO. E-6641

UPPER BUCKS COUNTY AREA VOCATIONAL
TECHNICAL SCHOOL,

LT

Respondent

HISTORY OF THE CASE, FINDINGS OF FACT,
CONCLUSIONS OF LAW, COMMISSION'S DECISION AND
S FINAI. QRDER

HISTORY OF THE CASE

Cn February 1, 1974, Carole B. Anderson filed a complaint

with the Pennsylvania Human Relations Commission at Docket !
No. E-6641 alleging that the Upper Bucks County Area Vocational '
Technical School "refused to allow her to apply hér accumulated

sick leave to the total time she was required to be absent

from her employment as a school teacher as a result of her
pregnancy and that this refusal was based on the Complainant's

sex, female". On January 30, 1975, the complaint was amended

when the Pennsylvania State Education Association, Dale Moyer,
Uni-Serv.Represgsentative, jdined Ms. Anderson as a Complainant
alleging that "Respondent refused to allow Carcle B. Anderson
to utilize her accumulated sick leave during the period she
was disabied,and unable to work because of pregnancy." Com-
plainants alleged that these actions violate Section 5(a}) of

the Pennsylvania Human Relations Act, Act of October 27, 1955,

P.L. 744, as amended, 43 P.S. §951 et seq.

An investigation intoc the allegations contained in the
complaint was made by representatives of the Commission and
a determination was made that probable cause existed to credit

the allegations of the complaint. Thereupon, the Commission



endeavored tO'eiiminate the unla&ful practices complained of
by conference, conciliation and persuasion. These endeavors
were unsuccessful aﬁ6, a pre~hearing conference was held on
May 9, 1975. Subseguent to this conference, Attorneys for
Complainants and Respondent agreed, in lieu of a hearing on
the merits of the complalnt, to enter factual stipulations,
These stipulations together with briefs by both parties were
submitted to Heariﬁg Panel Commissioners Alvin Echols, Jr., R.J.
Smith and Benjamin Loewenstein. The Hearing Panel upon .con-
sideration of the stipulations and the briefs preéented‘to it
by both parties recommended that the Commission find in favor

0f the Complainants.




FINDINGS OF FACT

Attorneyé for Complainants and Respondent stipulated thaf:

l. On February 1, 1974, Caroie B. Anderson filed a comnm-
plaint with the ﬁennsylvania Human Relations Commission in
which she alleged that the Upper Bucks County‘Area Vocational

Technical School "refused to allow her to apply her accumulated

. sick leave to the total time she was reqguired to be absent

from her employment as a schoollteacher as a result of her
pregnancy and that this refusal is based on the Complainant's
sex, female." {See Exhibit "A" attached hereto and made a
part hereof.) |

2. In early 1975, the complaint was amended to include
the Pennsylvania State Education Association, the collective
bargaining unit for Upper Bucks County Area Vocational Technical
School, Dale Moyer, Uni-Serv. Representative, as an additidnal
Complainant. The amended complaint contains the following
allegation: "The Respondent refused to allow Carcle B. Andefson
to-utilize her accumulatea sick leave during the period she

was disabled and unable to work because of pregnancy. Com-

‘plainants allege that this refusal constitutes sex discrimination

in the terms and the conditions of Carocle B. Anderson's em-
pioyment in violation of the Pennsylvania Human Relations Act."
(See Exhibit "B" attached hereto and made a part hereof.)

3. The Upper Bucks County Technical School Joint Board

and the Upper Bucks Connty Vocational Technical School Education

Association executed, after negotiations, a collective bargain-

ing agreement effective July 1, 1973, to June 30, 1975.
4. The collective bargaining agreement contains the
following provisions regarding sick leave:

Sick Leave. In any school vear whenever
a professional or temporary professional employe
is prevented by illness or accidental injury
from following his or her occupation, the school
district shall pay to said employe for each day
of absence the full salary to which the employe
may be entitled as if said employe were actually
engaged in the performance of duty for a perioed
of ten days. Such leave shall ke cumulative from
year to year. No employe's salary shall be paid




. 1if the accidental injury is incurred while

the employe is engaged in remunerative work
unrelated to school duties. Additional days

.may be approved by the School Board as the

exigencies of the case may warrant.

All compensation required to be paid
under these provisions shall be paid to
the employe in the same manner and at the
same time said employe would have received
his salary 1f actually engaged in the perfor-
mance c¢f his duties.

5. The collective bargaining agreement contains the

following provisions regarding maternity leave:

Maternity Leave. All female employes who
become pregnant are entitled to a period of
childbirth leave from their duties in the
School District pursuant to the following provisos:

a. No emplove shall be reqguired to
leave employment prior to childbirth
unless she can no longer .satisfactorily
perform the duties of her position as
determined by her Physician.

b. In the seeking of Maternity Leave, the
employe shall submit written notification
to.her immediate Supervisor stating the
anticipated duration of her leave. The
notification shall be at least four (4)
weeks in advance of the anticipated leave.

¢. All employes have the right to return to
the same position in the same classification
held prior to childbirth leave if available.
If the position is not available she shall be
retained in an equivalent position.

d. All employes shall retain seniority and re-
tirement rights which had accrued up to the
time of the leave being granted.

e. All periods of childbirth leave shall be
deemed leave without pay; during which
period sick leave and/or other benefits
will not accrue.

f. Upon return from childbirth leave, the
employe's wages shall be set at the step
appropriate for her vears of teaching ex-
perience and/or service to the District
on the then existing Salary Schedule. Any
employe completing more than one- half year's
service shall be entitled to an increment.

g. Return to employment must occur no later
than the 2nd September after the leave was
granted.

6. The collective bargaining agreement contains the

following severability clause:
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Severability.

If any of this Agreement or any application

" of this Agreement to any employe or group of

emplgygs is held tq be.contrary to law, then such

provisions or application shall be proper subjects

for immediate negotiation or rewording until a

comparable settlement is reached, if possible,

but all other provisions or applications of this

Agreement shall continue in full force and effect.

7. From March 12, 1970 to April 10, 1975, twelve
employes of Respondent received sick leave pay thle absent
due to 1llness or accidental injury. A list ofrthe aforesaid
employes is attached hereto, made a part hereof.and_marked
Exhibit "C".

8. As a result of her pregnancy, Complainant, Carocle B.
Anderson, a teacher at Upper Bucks County’ Area Vocational
Technical School, requested that she be granted sick leave from
December 17, 1973, to February 22, 1974.

9. Respondent denied Complainaﬁt's request pursuant to
the matérnity leave provisions of -the collective bargainingr
agreement.

10. Complainant's physician, Jesus E. Omana, M.D., in
his report dated May 20, 1975, stated that Complainant "was
disabled from December 18, 1973, through February 2, 1974, due
to intrauterine pregnancy”.

11. -Complainant's coentract salary for the school yvear
1973-74 was $9,400 or $49.73 per day (based upon a 189-day
schobl year) . | |

12. The total number of school days Complainanf missed
due to her pregnancy was 27.

| 13. The total nﬁmber of accumuléted sick days at the
time of Com@lainant's request for sick leave was 40 days.

14. Complainant's salary for 27 school days is $1,342.71.

15. There are presently a total of 43-professional

emploves employed by Respondent, of whom seven are females of

childbearing age between the ages of 18 and 50 with an average

'salary of $11,595.71.
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16. There are presently 23 non-professional employes
employed by Respondent, of whom 12 are females of childbearing
agé bet&een the agés of 18 and 50 with an average salary of
$6,284,'who reéeive the same benefits as the professional
employes of Respondent. |

17. Respondent will have to pay the resultant increase
in sick leave benefits should pregnancy be included as an ill-
ness or accidental injury under the sick leave provisions
of the collective bargaining aéreement.

18. The Respondent presently maintains a Group Income

Protection Plan coordinated with Respondent's Sick Leave policy.

Under said Plan a disabled'émpioyé is paid §7 per school day
for total disability resulting from an accident or sickness.
Payments start on the first day of disébility due to accident
and the third day of disability due to sickness and continue
until all accumulated Sick Leave has been used at which time
an amount of $14 to $28 per school day, depending upon the
number of sick days accumulated prior to disability, is paid
to £he employe following termination of Sick Leave paid bg
Réspondent and continuing for as long as two calendar yeafs for
aﬁy one continuous period of accident or illness disability.
19. Under the aforesaid Group Income Protection Plan, no
coVerage is afforded for any loss caused by pregnancy, child-

birth or miscarriage.

20, It is agreed that as the insurance company underwriting

the Group Income Protection Plan is not a party to this action

and as the said Plan does not cover loss caused by pregnancy,

childbirth, etc., Respondent will not be liable to the Com-

plainant for $7 per day under said Group Income Protection Plan,

should a decision be rendered against Respondent.

21. In addition to the increased costs of sick leave bene-

fits (i.e. payment of full salary), Respondent will be required

to pay an additional premium of $13%9.26 per month or a total of

{6)




'$1,671.12 per yeaf in order to pfovide.accident and sickness
income benefits for Maternity Leave equivalent to that presently
afforded for Sick Leave (See Exhibit "D" attached hereto and |
made a part hereof).

22. It is the policy. of Respondent that a female employe--
on Maternity Leave retains the same seniority and retirement |
rights as those granted emplojes on Sick Leave fSee Exhibit "E"

attached hereto and made a part hereof).

(7)
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GOVERNOR' © OFIMLCEH
PENNSYLVANTA HUMAN RELATIONS COMMISSTON
|

"

_CARQILE B. ANDERSON
(Complainant)

'

vs. . B .~ DOCKET No. 1< Tllougy
r UPPER BUCKS COUNTY AREA : .
VOCATICONAL . TECHNICAL SCHOOL

o s

{(Respondent)

COMPLAINT

& 3 & 8 * P H Pt e sk aEs s

-
g

J~ Employment /7 liousin '/_7 public Accemmodations / / Education ... Decause of the
A (L - L -

[:7 Race, 1:7 Color, L:? Religious Creed, L:T‘National Origin, / / fAncestry, [/ [/ Age,

or ﬁi? Sex, of the complainant.

!

1. The Complainant herein is CAROLI; B, ANDERSON

“F 107 Quakertown West Apartments, Quakerkown, Penngylvania 18951

UPPER BUCKS COUNTY AREA

" . 2. The Respondent herein is_yOoCATIONAL LECHNTCAL-SCHOOL-

Star Route, Perkasie, Pennda. 18214

I"“, 3. The Complainant alleges that the rqunnﬂnnf hag. . refused Lo

t ime  ahe

allaw her to apply her accumnlated sick leave to tho taobal

was required to be absent from her emnloyvment oz A scheol teacher

as a result of her pregnancy and th:Aat this refusal is bascd on the

complainant's Sex, Female.

EXHIBIT "AY




A b cepmladaant alloges Ll The ab oo o v bos fal dhisa e ler

®xx’ ,_!mC: ploce on oy aboub _December 13,1973 .. . ...

5{/_}{/ ivoof 2 continuing natuive winich hns porsicted ap Lo and
inclhiciing the proasent Lime.
. o o ihey actlon hasced on these allicgations has been instituted
Ly tho Corrlaivant in any Court or before any other Commission witlan
tine O ’1;4?,'1'1"»\’?){11.'!;11 of Pennsylvania exoopt as Lollows: '

}éx/ Nonec 7 - )

G. Such acticon complained of 1s a violatiop of:

%x/ scction ___5(a) __ of the E‘ennrsylvahia‘ Iuman Relations Act
(Ach o) Ocicher 27, 1955, T.L. 744, as amonded by the Aokt of
Foepruary 28, 1961, P.L. 47 and as furlher aminded by the Act
of July 9, 1969, P.L. 133}.

s Sevtion of the Pennsylvania Faiv bBducationatl

—_ SV SV

Cpportunities Act (Act of July 17, 1961, PLL. 7706).

* ¥ ok ok ok ok ok ok &k

COMIINWIALTIL OF PENMNSYINANIA
' 59
Lot WP PHILADELPHIA :
CAROLE B. ANDERSON ‘ L of full age, boing duly s-orn
'af:curuucw to law deposcs and says: thats he is the Complainant hercing

Lhal g he has read the foregoing complilaint and knows the contenk thareol;
vEliok to the o=t of Jer lknovledge, information and boliel the lacts
alleged therwin are true. :

(.ﬁ L |
' L RI . -
bt £ S el Rl

' : o (Signature of Complainant)
Sworn ito and subscriboed

] /) - B 'l/ . Date: “/‘ZLK . /,("J:/\’/ . o
of C /'/ o . 19 r) '

7. -
":}_Z, L /// /’{L{ / 4HAL10M

. cm\u/y
Rolavy \‘bJ e Notaty Putiic. piifladelphia. Philadelphia G- ,

Fy (,().nm 5510 BXpIires pytom (smn Expires July 1L, 19”

) HRe I




F
I hercbhy certiiy Lhat 1 ll&l’f{". this day sorved the focosoiag
cdochule bt upon all parlies of roceovd in this preocecdisg in
accordimene with the reguircaente of 1 Pa. Code §33.370 (relaling
Lo scrvice by a participant).
Lk

3 {

Lated al this 3 7 (jay of __i\ L. (‘ Lot fL , 19 ™ (_L

{

A O s N
LG et e vy A OBl cate

{Signature) :
\ . ) |
ol counsel) for

:




COMMONWEADLTFH 0 PEHMSY LVATTTA
CGOVERNO! 'S QP LCk

PENNSY LVAN A HUMAN RELATIONS COMITLSS]TON

CAROLY B. ANDERSOM
PENNSYLVANIA STATE EDUCATION ASSOCIATION
DALE MOYER, UNI SERV. REPRESENTATIVEH

" (Complainant$§

: vs. _ : DOCKIT NO. _ E=6641
UPPER BUCKS COUNTY AREA VOCATIONAL ‘
TECHNICAL SCHOOL

(Respondent)
LAMENDED
COMPLAINTT
ZE?'Employment 1:7 Housing / / Public Accommodations // bducation ... Becauso

of the 1f7 Race, 7/ / Color, // Religious Creed, / / mational Origin,
/ / Ancestry, {'/ Age, or Eﬁ? Sex, of the romp]n1nanf
' CAROLT: B, ANDEREONM
823 Jefferson Avenue
1. The ComplainantSherein is Scranton, Pennsylvania 18510
PFB’NSYLVANIA STATE EDUCATION ASSQCIATION DALE MOYER, UNT SEPR. REPRESENTATIVE
106 wWest Butler Avenue New Britain, Pennsylvania 18901
. UPPET RUCKS COUNTY "ANEA VOCATIONAL
TECHNICAL SCHOOL

2. The Respondenlk herein is

'Star Route, Perkasie, Pennsylvania 18944

. 3. The Complainani®allieges that respohiicht refused te allow

Carole B. Anderson to utilize her accumulated sick leave during the period

she was disabled and unable to work because of praecnancy .  Complainants

'« allege that this refusal contitutes sex discrimination in the terms and the

conditions of Carole B. Anderson's employiment in viclation of the

Pennsylvania I[luman Relations Act.

EXHIBIT "B"




b 4. The Complainant allegos thab  beo ool Ve st ool ol dhiceriminnbory
practice: : ‘ :

A% took place on or aboul _DICEMBER 17, 1973

{ 7 15 of o conbinving nalbuse which T prerenistod v bo s
including the present timo.

5. No other action based on these allegattions has heen institutod
by the Complainant in any Court or hefore any ofler Commission within
the Commonwealth of Pennsylvania except as ol lows:

@ None

ya

- 6. Such action complained of is a violabtion of:

Ay Section 5(a) of the Pemnsylvania Mman Felations hot
{Act of Coloboy 27, 1855, ot 744, ae amended by the Acl of
February 28, 1961, P.L. 47 and as further amendod by the Actk
of July -9, 1969, P.L. 133). ) '

/ "/ Section off Eho Pohns;ﬂ‘un:inlﬁtvfr Pelucationol

JOpportunities Act (Act of July 17, 1961, p.I. 776) .

F I A . T T R 3

COMMONWEALTH OF PENNSYLV_AN IA
: 58S
COUNTY OF Philacdelrhia : SR

CAROLE B. ANDERSON =
DALE MOYER

B ooof Tubl aoe, hoeing chidy sworn
according to law deposecs and says: thatl phng aradho Complainants horoing
that they havaread the [oregoing complaint and Tnow  ihe contonl Lhereof;
that to the best of theirknowledye, informabion and heliel the Facts
‘alleged therein are true.

annalu:o( f (rmpl11nnn!)
Sworn to and subscribed Adt; /(,\J)LaqéA S

N VA N

 before me this;f@%z;day D ﬁfn_m_——wmu_mw—wm‘wf7Wﬂwm"mwm_m¢*—w——_“_“

Dalin:

o 7\§/‘ : e e e e e e e e
of R VAV » 19 : ' :
o 2 Py Sorn Lo ant sebaritod bhefare me Lhis
4 r . P p I . P . .
92t tg PP N e Ao 21y A0 Enbrwary 1975,
Colgts - AL A 7 o ) '
Notary Public ‘ I e S
My Commission Expires: SORIAHA. HALIDAY *"yhﬁ&rﬁf'/(' /Végxu
o - Hotary Mublir, Fll'..adf‘lﬁhia» Philadeinhia Co ) :
Y Hy Gommission Expires Juty 11, 1377 SR TVASEN & ViE T

Py Lo cllns Ty Ty, 1?77

fm!m..t v bk e L, Py
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Lk Conlouco )
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R W oy Instructos  3/12 to 3/23/70 (B days) S ' Aute Accident - 17 days .
Seorotary ' 3/24/75 to unknown at present ' - Hysterectomy 80 days

souctor  1/1h to 1725, 1/31, 2/1/72 -(1D_dags) © Back Prablen 10 cays
Custadian  b/2k ta 6/30/72 #(59 ggs) : _ Heart Aftack 35 days
Custadiz 1/8 ta L/E/73 -(65 cays) ” |  Back Opzration 13 days
Sgzretary L/23 Ra 5/5/73 h(fﬁ dzys) S Hystzraciomy 70 days
c/i0 ho 7/5/7% _(21,55v3] knee Operatism L3 days

5 12/L4, 12/21 tc 12/23/78,
4 oto 1/23/71 =(25 daye) Gall Bladdarc 20 days

o 9/7/7 {8 days) | | Appendicivis . 20 cays | 5

. 7 ustodian  b/1 to 4/11/7% 'S Cayg) ' Hernia ) 56 days

Inotrucsar 12/1

LT AT NI
1
|

= ) -~ ' = pE W mmd A Ty By o -
N My AT T s Mgy Custadian 2/b e ‘-‘/15/73 —(‘—97 Javya Haad in 5now Blcusz 57 d__\j/_‘
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Gam M Eomozo I-~z%ructar 11/15 L3 12/206/74 ~(?: d:va) Lump Remeved 71-1/2 Zays
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Cm s s ' - —_ n L= 17 I To AHoage C::r";.z Halehabe] - i3 IS
Tomillz Dl Willisod Iinstrucior 3/12 to W/L5/75 —(a, 23Ys Szack Cperzticon C day
.
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R elntele! 3*3?3*-,;;35 -—aooiye Thelr conirace saiairy whi Ve Z0SSnT O illness for toe numser of SiCK Cays ScouTdianag,
- T ~ ‘ o - e e i s g mad .
! L2 ICETIoailiows b sicA ays o2 year, L3 S& ACCuiuidned.
l
1
' - e cue-ion oolicy oays 87 sar <ay while thas board coverage is in effect {g%tar the 3rd day out) When
| bl oo oroticoion policy.gays o) P2l CoY HRIe Los = cverag ' fariz y :
E -~ =Nl - H - el = i - - - 1 — " Fe - -
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i - L - L (_‘-v' 1 T~ \’ \ g
e s LA Washinglon National
‘.i',,'f"'\'méf} - ' I'N S UR AN C E COMPANY
. '}E.'./ i \C‘.’ ' EVANSTON, ILIINOIS 60201 '
. - B i
‘."; T _ﬂ_- ! \,,],1_,-- if("'l Pard
oL 1 .
v . - ' i : SARIULCL FLHPLLETR - 65neir MANAGDT R
! . . . RICHARD E.COPF - RTEVEN ), OENALLAL
} 1405 1LOCUST S10F 0T 0 SUITE 1007
Augu_st 5’ 1975 PHILRDELF’HJ’A_S;;::;:LUanlA 19102
Mr. John ilart, Attorney
Towver, Bowen & Valimont
64 North Main Strect
‘Sellersville, Pennsylvania 18960 .
CRE: UPPER BUCKS COUNTY AREA VOCATIORAL-TECHNLCAL SC_HOOL
DATERNITY DISABILITY RATES
;;1,1;. . fDaarAMr, tart:
R Ve have received a request to provide you with Lhn montxly cosi to
: q P

1nciude disability due to maternity in the pTOVJ"JﬂH" off the Group

isability Incomn Insurance program in force at the above school
dlstrch.

Our Home Office undexwriters have come up with a tentative rate ol
$139.26 per month to insure the 66 eligible employeas of the district.

We wust azdmit that we are in somewhat ol an experimental area here,
since it would be very difficult to determine just how long dissbllity
night last in various maternity cases. It is our understanding that: if
B R we are to include benefits due to maternity in the program, we would then
e be llable for hencfits at the rate of $7.00 per day, o days poer weclk,
during the time the ewployee is using sicl leave, and then our 1ighility
would inerease to a scheduled bencfit ranping from $14.00 pev school dny
to $28.00 per school day. Then, upon the arriwal of a wvacation period,
S if the insovred was still dissbled, Lenefits would be apain pryable at
<; I;H - $7.00 per day, 5 days per week. Ve could, theoretleally, thus Be lizble
. for benefits during the entire Jenpth of time that the insured has sick

SN leave accumulated plus two full additional years.
V¥ S ) . N
ff ‘These rates would be subject to review upon arccpi(nco of this benefil
: revision by the district, and our rates are, of course, periodicually
reviewed and studied.
Ve would appreciate your letting us kuow if wo can be of furthey servicoe
to you. )
il 72
ta Sincarely,. e
,.‘.‘ . R i ] - Aa/} ////‘/"
.-,"_‘j_:' A
BT R A S (e ' - STI/dIh
//gqﬂuel ¥ el et ' o SRETAL
Group Manuper ' . pee J. AL Davig, Ji., ULU
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Senving:
Palisades LI p“’)l.
. Pennridge i} :
Quakertown

] [:;lgl}(gji]11§g (5;‘¥}?tyi“‘*'£\i i

.‘\r\ g{\,\ \5 \(1\ /‘1‘ [q ';\!“;/ B3
14 \ 1 A L
/"’\XL\ LA/ \2 ! 14 vi J r\'{‘\u" \.\\ .1_3 T,E l'n\ 1t
s S R.R. 2 = Rox 207, Perkasie, Fennsylvania 15947 (715) 7a5-2911

UPpat TUcKy COUNTY

Octobar 3, 19/5

Mr. John J. Hart

Powar, Bowan & Valimont
64 M. Main St.
Seliersville, Pa. 18960

Dear Mr. Hart:

This is to reaffirm our previous position regarding provisions
~for female emplovees at tha Upper Ducks County Area Vocational
Scheool concerning senority and retirewsnt rights undar the

- Collective Bargaining Agreement.

During the ten years existente of the Upper Bucks County Arca
Vocational Technical Schoal, not a single female cwploves has
evar bzen denied seniority or retirement rights dus to maternity

. - Teave under the sick leave provisions of the Colicctive Bargaining
Agreement. '

[T you require any further infermation, pleass dn not hesitalte to
contact ma, '

e~ Sinceraly, T

; \‘ /—l .

//" .’f VX

/ eJh J.:Va]lone
Dlrecror i

1 y r' J

v V4

JJV:amb

FXITERTE Mt

g | EXITRIT e




CONCLUSIONS OF LAW

l} The Pennsylvania Human Relations Commission has
jurisdiction over the Complainahts, the Réspondent and the
subject matter of the complaint under the Pennsylvania Human
Relations Act, Act of October 27, 1955, P.L. 744, as amended,
43 P.S. -§951 et seq. |

2. Pregnancy-related disability_is a temporary disability
which must be treated in the éame manner as any other tempcrary
disability. Since pregnancy-related disébility is a disability
common only to women, to treat it differently from other
disabilities by extending infefior_compensation, terms, con-
ditions and privileges of employment constitute sex discfimina-
fion in violation of Section 5(a) of £he Pennsylvania Human
Relations Act.

3. Respondent Upper Bucks County Area Vocational
Technical School's denial of Complainant Carole ﬁ. Andefson's
use of her‘accumdlated sick leave for pregnancy-related disa-
bility, thereby treating her differently from employes suffering
from non-pregnancy-related disabilities constitutes a violation
of Section 5(a) of the Pennsylvania Human Relations Act.
| 4. The provisions of Respondent Upper Bucks County Area
Vocational Technical School's collective bargaining agreement
which exclude sick leave benefits to émployes on maternity
leave violate. Section 5(a) of the Pennsylvaﬁia Human Relations
Act.

By providing for a separate and discriminatory pclicy fdr
pregnéncy related disability, the maternity leave provisionéof
the collective bargaining agreement is "contrary to law" and

is therefore subject to the severability-clause of the collec~-

‘tive bargaining agreement.

5. Respondent Upper Bucks County Area Vocational Technical

- school's denial of Complainant Carcle B. Anderson's use of her

accumulated sick leave for pregnancy-related disakility pursuant
to the collective bargaining provisions violates Section 5(a)

of the Pennsylvania Human Relations Act. Respondent is liable

for its discriminatory actions, even when those actions are

(8)




accumulated sick days.

incorporated into and follow a collective bargaining agreement. |
6. Respondent Upper Bucks County Area'Vocational-Tech;
nical School is liable to Complainant Carole B. Anderson for
$1,342.71 in back pay for the twenty-seven (27).days that
Complainant missed due to her pregnancy~relatea,disability

for which Respondent did not allow Complainant to apply her

7. The Pennsylvania Human Relations Commission has the
authérity under Section 9 of the Pennsylvania Human Relations
Aqt_to order Respondent Upper Bucks County Area Vocational
Technical School to compensaté Complainant Carole B. Anderson
for the wages she_lost due to Respondent's unlawful discrimina-
tion’in compensation, terms,‘conditioﬁs and privileges of
employment, because of her sex, and to add simple interest at
the rate of six'(6) percent per year to the amount.

8. The issue of the Group Income Protection Plan is not
a proper issue in this case for_two reasons:

a. Complainant Carole B. Anderson never
claimed benefits from this plan; and

b. The insurance company which provides
the plan was never joined as a Respondent.




RECOMMENDATION OF HEARING COMMISSIONERS

AND NOW, this 28th day of March , 1976,
upon consideration of the facts stipulated to by the Attorneys
for Complainants and Respondent, the History of the Case, the
briefs presented by both sides and the Findings of Fact and
CCnclusions of Law, the Hearing Commissioners recommend to the
entire Commission that an Order be'entered.against the Respon-
dent Upper Bucks County Area Vocational Technical School holding
it in vieclation of Section 5(a) of the Pennsylvania Human

Relations Act and providing .for appropriate relief.

O A<

ALVIN ECHOLS, Jr., Esquire
P;@Qiding Commissioner

W | N i / )
LA ,"r" .. '\‘ A " —s
| {5 (\J&H}F [k v G A,
Robert Johnson Smith
?earinq Commissioner

=

S L , ! /":'
Cefigi, 0 i T
Behjamip S. Loewenstein, Esqguilre
Commissioner
Ny

o

~
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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA HUMAN RELATIONS COMMISSION

GOVERNOR'S OFFICE

CAROLE B. ANDERSON, AND
PENNSYLVANIA STATE EDUCATION.
ASSOCIATION, DALE MOYER, Uni-Serv.
Representative,

Complalnants

ELIYY

vs. DOCKET NO. E-6641

UPPER BUCKS COUNTY AREA VOCATIONAL
TECHNICAL SCHOOL,

LR T T Y]

Respondent

COMMISSION'S DECISION

AND NOW, this 28th day oﬁ March , 1976,
upoh consideration of the facts stipulated.to by the A£torneys
for Coﬁpiainants and Respondent, the History of the Case, the
briefs presented by both sides and the Findings of Fact and
Conclusions of Law, the Pennsylvania Human Rélations Commission
finds and determines that Respondent Upper Bucks Cqunty Area
Vocational Technical School engaged in an uniawful discrimina-

tory practice in violation of Section 5{a) of the Pennsylvania

Human Relations Act, Act of October 27, 1955, P.L. 744, as

amended, in that Respondent Upper Bucks County Area Vocational
Technical School discriminated on the basis of sex by denying

Complainant use of her accumulated sick leave for the days she

was required to be absent from work because of her pregnancy-

related disability.

PENNSYLVANIA HUMAN RELATIONS
COMMISSION

bt //M@M’ vy

Ellzaﬁeth M. 'scdtt, ﬂése WW

Secreflary halrperso
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.interest at the rate of six (6) percent per year.

COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA HUMAN RELATIONS COMMISSION

GOVERNOR'S OFFICE i

CAROLE B. ANDERSON, AND
PENNSYLVANIA STATE EDUCATION
ASSCOCIATION, DALE MOYER, Uni-Serwv.
Representative, ’
Complainants

vS. DOCKET NO. E-6641

L T Y BT Y S Y S PR

UPPER BUCKS COUNTY AREA VOCATTIONAL
TECHNICAL SCHOOL, '

Respondent

0

FINAL ORDER

AND NOW, this 28th day of ., March , 1976,
upon consideration of the facts stipuiated to by the Attorneys
for Complainan&;énd Respondent, the History of the Case, the
briefs presented by both sides, the Findings of Fact and Con-
clusions of Law and the Commission's Decision and pursuant to
Section 9 of the Pennsylvania Human Relations Act, as amended,
the Penngylvania Human Relaﬁions Commission hereby

ORDERGS:

1. Respondent Upper Bucks County Area Vocational Techni-
cal School shall cease ahd desist from discriminating on the
basis of sex by treating pregnancy-related disability different-
ly from other teméorary disabilities and extending inferior
compensation, terms, conditions and privileges of - employment
to women with a pregnéncy—related disability.

2. Respondent Upﬁer Bucks County Area Vocational Techni—

cal School shall pay Complainant, Carole B. Anderson, $1,342.71,

the sum representing the pay lost by her because of Respondent's !
refusal to allow her to use her accumulated sick leave for the
twenty-seven (27) days that she was required to be absent from

work because of her pregnancy-related disability, plus simple

a2 i



3. Respondent Upper Bucks County Area Vocational Techni-
cal School shall, within thirty (30) days of the date of this
Order, submit to the Pennsyivania Human Relations Commission
notice and proof that the actions required by this Ordef have

been pérformed.

PENNSYLVANIA HUMAN RELATIONS
COMMISSION

ATTEST:

J&zmgaéiié?/%?kﬁﬁfzﬂﬁ7k By: /41'7~4

ElizAbeth M. Scott, seph X. /Eﬁﬁﬁé

Secretary _halrperso_
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COUNTER-STATEMENT OF THEE QUESTIONS INVOLVED

Did Appellant violate Section 5{(a) of the Pennsylvania
Human Relations Act by denving Carcle B. Anderson the
use of her accumulated sick leave for absence from
work caused by pregnancy-related disability?

a. Does the exclusion of only pregnancy-related
- disabilities from the coverage of a sick leave
policy constitute sex discrimination with
respect to terms, conditions or privileges of
employment in violation of Section 5{(a) of the
Pennsylvania Human Relations Act?

k. Is cecst a defense to a finding that an unlawful
discriminatory practice has occurred in violation
cf the Pennsylvania Human Relations Act?

May the Commission's order be sustained under the scope
of judicial review applied to decisions rendered by
administrative agencies?

a. Does the Commission's order regquire the revision
of Appellant's group income protection plan?

b. By declining to assert jurisdiction over Appellant's
group income protection plan, did the Commissicon
offend the standards it must meet in order +to have
its order upheld on appeal?




COUNTER~HISTORY OF THE CASE

On February 1, 1974, Carcle B. Anderson properly filed
a complaint with the Pennsylvania Human Relations Commission
(hereinafter "Commissicn") at Docket No. E-6641 alleging that

™

the Upper Bucks County Area Vocational Technical School
(hereinafter ”Appellant”)-had “refused to allow her to apply
her accunulated sick leave toc the total time she was-required
to be absent from her employment as a school teacher as a
result of her pregnancy and that this refusal was based on

the Complainant's sex, female." On January 30, 1975, the
complaint was amended when the Pennsylivania State Educatiocn
Association, Dale Moyer, Uni-Serv. Representative, joined Ms.
Anderson as a Complainant in alleging that Upper Bucks County
Area Vocaticnal Technical School had "refused te allow Carcle
B. Anderson to utilize her accumulated sick leave during the
pericd she was disabled and unable to work because of
pregnancy. Complainants allege that this refusal constitutes
sex discrimination in the terms and the conditions of Carole
B. Anderson's employment in violation of the Pennsylvania
Human Relations Act." Carocle B. Anderson aﬁd the Pennsylvania
State Education Association, Dale Moyer, Uni-Serv. Representative,
alleged that the action of Upper Bucks County Area Vocaticnal
Technical School violated Section 5{(a} of the Pennsylvania
Human Relations Act, Act of October 27, 1955, P.L. 744, as

amended, 43 P.S5. Section 855{a}).




An investigaticn into the allegations of the complaint
was made by staff of the Commission and a determination was
made that probable cause existed to credit the allegations of
the complaint. Thereupon, Commission staff endeavcored to
eliminate the unlawful practice complained of by ceonference,
conciliation and persuasion. These endeavors were unsuccessful
and a pr§hearing conference was held on May 9, 1975. As a
result of this conference, counsel agreed, in lieu of a full
hearing before three members of the.Commission, to enter
factual stipulations.

Upcn consideration of the stipulations and briefs sub-

mitted by counsel, the Commission found, inter alia, that at

the time she requested use of sick leave for absence from work
due to pregnancy-related disability, Carole B. Anderson had
accumulated forty (40) days of sick leave; Ms. Anderson missed
twenty—éeven (27) days of work because of pregnancy-related
disability; and Appellant denied Ms. Anderson's reguest to
apply twenty-seven (27) of her forty accumuléted days of sick
leave to her absence caused by pregnancy-related disability.
The Commission focund that Appellant based its denial of Ms.
Anderson's reguest on the provision of the ccllective hargaining
agreement then in effect which stated, "All periods of child-~
birth leave shall ke deemed leave without pay."

Based on these findings, the Commission concluded, as a
matter of law, that exclusion of pregnancy~related disabilities
from Appellant's sick leave policy constituted sex discrimination

with respect to terms, conditions or privileges of employment in




viclation of Section 5(a) of the Pennsylvania Human Relations
Act. The Commission further concluded that the issue of
Appellant's group income protection plan was not properly
before it because (1) in neither of her complaints had Ms.
Anderson claimed benefits from this plan and {2} the insurance
company which provides this plan was never joined in proceedings
before the Commission.

Thereupon, the Commission entered an order requiring
that Appellant cease and desist from discriminating on the basis
of sex by treating pregnancy-related disability differently from
other temporary disabilities and extending inferior compensation,
terms, conditions and privileges of employment to women disabled
by pregnancy. The Commission further ordered Appellant to pay
Carcle B. Anderson $1,342.71, "the sum representing the pay
lost by her because of (Appellant's) refusal to allow her to
use her accumulated sick leave for the twenty-seven (27) days
that she was required to be absent from work because of her
pregnancy-related disability, plus simple interest at the rate
of six (6} percent per year."

From this final order of the Commission, Upper Bucks

County Area Vocational Technical School has appealed.



ARGUMENT

1. APPELLANT VIOLATED SECTION 5(a) OF THE PENNSYLVANIA HUMAN
RELATIONS ACT BY DENYING CAROLE B. ANDERSON USE OF HER

ACCUMULATED SICK LEAVE FOR ABSENCE FROM WORK CAUSED BY
PREGNANCY-RELATED DISABILITY.

a. The exclusion of only pregnéncy—related disabilities
trom the coverage of a sick leave policy constitutes
sex discrimination with respect to terms, conditions

or privileges of employment in violation of Section
5{(a) of the Pennsylvania Human Relations Act.

Section 5{a) of the Pennsylvania Human Relations Act,

Act of October 27, 1955, P.L. 744, as amended, 43.P.S. Section

955(a) provides:

It shall be an unlawful discriminatory
practice, unless based upon a bona fide
occupaticnal qualification, or in the case
of a fraternal corporation or association,
unless based upon membership in such asso-
ciation or corporation or except where based
.upon applicable security regulations estab-
lished by the United States or the Common-
wealth of Pennsylvania: ‘

(2) For any employer because of the. ..

seX...of any individual...to...discriminate

against such individual with respect to the

compensation, hire, tenure, terms or privi-

leges of employment....
Appellant's denial of Carole B. Anderson's reguest to use her
accumulated sick leave for absence from work caused by
pregnancy-related disability clearly violated Section 5{a) of
the Pennsylvania Human Relations Act.

The policy which Appellant invoked in denving Ms.

Anderson's request was incorporated into a collective bargaining

agreement cxecuted by the Upper Bucks County Area Vocational



Technical School and the Pennsylvania State Education Association.l

This agreement, in effect from July 1, 1972, to June 30,

contained

the following policy regarding sick leave:

Sick Leave. 1In any school year when-
ever a professional or temporary professional
employe is prevented by illness or accidental
injury from following his or her occupation,
the school district shall pay to said employe
for each day of absence the full salary to
which the employe may be entitled as if said
employe were actually engaged in the per-
formance of duty for a period of ten days.
such leave shall be cumulative from year
te year. ©No employe's salary shall be paid
i1f the accidental injury is incurred while
the employe is engaged in remunerative work
unrelated to school duties. Additional days
may ke approved by the School Board as the
exligencies of the case may warrant.

All compensation required to be paid
under these provisions shall be paid to the
employe in the same manner and at the same
time said employe would have received his

'salary if actually engaged in the performance

The only disabling medical conditicn expressed excepted

from this sick leave policy was incapacity caused by pregnancy.

of his duties.

Section (e) of the maternity leave provision stated:

All periods of childbirth leave shall he
deemed leave without pay, during which
period sick leave and/or other benefits
will not accrue.

1975,

Clearly, the purpose of Appellant's sick leave policy

is to assure a continuing income for employes unable to work

1By joining Carole B. Anderson as a complainant, the

Pennsylvania State Education Association has taken the position

the maintenance of a separate and discriminatory policy Ffor

pregnancy-related disability is contrary to law and is therefore
subject to the severability clause of the collective kargaining

agreement.

that



because of a physical condition. In this respect, a woman
whose incapacity is caused by pregnancy is no different from a
male who is physically prevented from working by a hernia.2
As the Third Circuit Court of Appeals has persuasively stated:

Since pregnancy is a disability commen cnly
to women, to treat it differently by applying
a separate leave policy is sex discrimi-
nation.... Employers cffer (sick leave plans)
to their employes to alleviate the economic
burdens caused by the loss of income and the
incurrence of medical expenses that arise
from the inability to work. A woman, disabled
by pregnancy has much in common with a person
disabled by a temporary illness. They hoth
suffer a loss of income because of absence
from work; they both incur medical expenses;
and the pregnant woman will probably have
hospitalization expenses while the other
person may have none, choosing to convalesce
at home. Wetzel v, Liberty Mutual Insurance
Co., supra, at 206.

Courts and fair employment practice agencies have
reguired émployers to treat temporary disabilities which accom-
pany pregnancy in the same manner as any other incapaéitating
physical condition. Authority, federal and state, is over—

whelming in holding that denial of sick leave or other

2Appellant's assertion that "pregnancy is now virtually a
planned event throughout the United States" and therefore entirely
voluntary is simply incorrect. As the Third Circuit Court of Appeals
noted in Wetzel v. Liberty Mutual Insurance Company:

- - .pregnancy itself may not be voluntary. Religious
convictions and methods of contraception may play a
part in determining the voluntary nature of a pregnancy.
There is no 100% sure method of contraception, short

of surgery, and for health reasons many women cannot
use the pill. 511 F.2d 199, 206 {(3rd Cir. 1975}, cert.
granted, 421 U.S. 987, dismissed on other grounds, 44
U.5.L.W. 4350 (March 23, 1976).

Moreover, it should be noted that disability resulting from pregnancy
is no more voluntary than lung cancer suffered by cigarette smokers.

- 7 -



benefits for absence from work caused by pregnancy-related
" disability discriminates against women and denied them equal
terms, conditions and benefits of employment_3

Pennsylvania law reguires that pregnancy-related disability

be treated as any other physically disabling conditicon. In

-

3Wetzel v. Likerty-Mutual Insurance Co., supra; Gilberst
V. General Electric Company, 519 F.2d 661 (4th Cir. 1975), cert.
granted, 96 S.Ct. 36 (1975); Communications Workers of America wv.
American 'Telephone & Telegraph Cc., Long Lines Department, 513
F.2d 1024 (2d Cir. 1975); Hutchinson v. Lake Oswego School District,
519 F.2d 961 (1975); FEolthaus v. Compton & Sons, Inc., 514 F.248
681 (8th Cir. 1975): Satty v. Nashville Gas Company, 522 F.2d 850
{6th Cir. 1975); Farkas v. South Western City School District, 506
F.2d 1400 (6th Cir. 1974);:; Zichy v. Cityv of Philadelphia, 393
F.Supp. 338 (E.D. Pa. 1975):; Qakland Federation of Teachers v.
Cakland Unified School District, 10 EPD 10,322 (N.D. Cal. 1975);
Sale v. Waverly-Shell Rock Board of Education, 390 F.Supp. 784
(D.C, Towa 1975); Polston v. Metropolitan Life Insurance Companv,
11 EPD 10,826 (W.D. Ky. 1975); Liss v. School District of Ladue,
396 F.Supp. 1035 (E.D. Mo. 1975): Vineyard v. Hollister Elementary
School District, 64 F.R.D. 580 (N.D. Cal. 1974;; Lillo wv. Plyvmouth
Board c¢f Educatiocn, 8 EPD 9510 (N.D. Qhio 1973): Dessenberg v.
American Metal Forming Company, 8 EPD 9575 (N.D. Ohioc 1973).

Cn the state level, the New York State Division on Human
Rights has been particularly active in vindicating the rights
of pregnant employes. See, e.g., Beard of Education, City of
New York v, State Division of Human Rights in which the Appellate
Divisgicn held:

We are of the opinion that the determination
that petiticner is guilty of discriminatory practices
in its maternity leave policies has been established
and that a pregnant teacher who goes on maternity
leave should be permitted to use gick leave and
sabbatical leave to the same extent as other teachers
suffering £from a tempcrary disability for the duration
of such diszbility.

42 A.D.2d 3254, 34¢ N.Y.5.2d 843, A.2d {1973), aff'd,
35 N.Y.2d 675, N.Y.5.2d4 . A.2d (1974) ;
Union Free School District No. 6 v. New York State Human Rights
Appeal Board, 35 N.Y¥Y.2d 371, N.¥.5.2d . A.2d

(1974) . See also, Wisconsin Telephone Company v. Department
of Industry and Human Relations, 68 Wis.2d 345, 228 N.w.2d 649
(Wis.S.Ct. 1975); Black v. School Committee of Malden, 8 EPD 9659
(Mass. Sup.Jud.Ct. 1975), rev'd on other grounds, 341 N.E.2d 896
(Mass. Sup.Jud.Ct. 1976).




Cerra v. East Stroudsburg Area School District, 450 Paz. 207,

299 A.2d4 277 (1973), the Pennsylvania Supreme Court held that
discharge because of pregnancy constituted sex diserimination
in violation of the Pennsylvania Human Relations Act and stated-

...Ms. Cerra's contract was terminated
absolutely, sclely because of pregnancy.

She was not allowed to resume her duties
after the pregnancy ended, even though she
was physically and mentally competent.

There was no evidence that the guality of
her services as a teacher was or would Le
affected as a result of the pregnancy. Male
teachers, who might well be temporarily dis-
abled from a multitude of illnesses, have
not and will not be so harshly treated. In
short, Mrs. Cerra and other pregnant women
are singled out and placed in a class to
their disadvantage. They are discharged
from their employment on the basis of a
physical condition peculiar to their sex.
This is sex discrimination pure and simple.
Id. at 280.

After the decision in Cerra, the Attorney General issued
Opinion No. 9, 1974, concerning séeveral provisions of the
Unemployment Compensation lLaw which governed pregnant emplovyes,
Applying the holding and rationale of Cerra the Attcorney General
declared that, since it is illegal under the Human Relations
Act for an employer to treat pregnant employes differently From
emplcoyes otherwise temporarily disabled, thé Human Relations
Act impliedly repeals those secticns of the Unemployment
Compensaticn Law allowing differential treatment for
pregnancy-related disability. Henceforth,

| ...a pregnant woman should be treated exactly
the same as any other member of the work force.
When she is physically able to work, she should

be considered 'able and available,' and when
she 1is not, she should be treasted the same as




any other ill or disabled person. Office of
the Attorney General, Opinion No. 9, Pennsvlvania
Bulletin, Vol. 4, No. 8, February 23, 1974.

Subsequent to Attorney General Opinion No. 9, the General Assembly
eliminated and revised sections of the Unemployment Compensation
Law applicablé to pregnant employes, thereby adopting the
Cerra raticnale.

In.two recent cases this Court has held that "pregnant
women may not be treated differently from any other employee

suffering under a physical disability." Freeport Area School

Digtrict v. Pennsylvania Human Relations Commission, 18 Pa.

Cmwith Ct. 400, 335 A.2d4 873, 877 {1975), Leechburg Area School

District v. Pennsylvania Human Relations Commissicn, 19 Pa.

Cmwlth Ct. 639, 339 A,2d 850 (1975). See also, Unemnsloyment

Compensation Board of Review of the Commonwealth of Pennsvlvania

v. Perry, Cmwlth Ct. , 349 A.2d 531 (197S).

‘The rationale of Cerra, Freeport, Leechburg and Perry
clearly prohibits Appellant's denial of Carole B. Anderson's
request to use her accumulated sick leave for absence from work

caused by pregnancy.

~b. Cost is not a defense to a finding of sex
discrimination in violation of the Pennsylvania
Human Relations Act.
Appellant raises cost as a defense for its discriminatory
sick leave policy. Yet, Appellant points to no provision of the

Pennsylvania Human Relations Act which allows such a defense and

the cases cited in Appellant's brief do not support this contention.

- 10 -



The legislature specified the defenses available +to a
?arty charged with discrimination, e.g., if the employment
practice is based upon a bona fiae occupational gualificaticn
or & security regulation of state or federal government. Nowhere
in the Act is a cost defense provided.4
The federal cases which Appellant cites do not supporh

its defense of cost. Although Appellant invokes Wetzeél v.

Liberty Mutual Insurance Company, surpa, the Third Circuit Court

of Appeals in that case flatly held that "cost is no defense
under Title VII to this particular issue."” 511 F.2d at 206.
The majority of court decisions have agreed with the Wetzel

court and have explicitly or implicitly held that cost is

no defense to a differential treatment of pregnancy-related

disabilities under an employer's benefit plan.5

Seaman v. Spring Lake Park Independent School District,

387 F.Supp. 1168 (D. Minn. 1974) and Geduldig v. Aiello, 417

U.S. 484 (1974) are irrelevant and inapplicable to the instant

4This parallels case law under Title VII of the Civil

Rights Act of 1964. The only statutory defense to a charge of sex
discrimination under Title VII is the bona fide occupational
gualification set forth in 42 U.S.C. 20000e-2(e). Cost is not a
defense to an overt act of discrimination but may be raised as a
defense only where the alleged discrimination arises from an
employment practice which is neutral on its face. Griggs v. Duke
Power Co., 401 U.5. 424 (1971); Head v. Timken Rolling Co., 486
F.2d 870 (6th Cir. 1973); United States v. Jacksonville Terminal
Co., 451 F.2d 418 (5th Cir. 1971). Appellant, by treating

Carole B. Anderson's pregnancy-related disability differently
from other disabilities, has engaged in "sex discrimination pure
and simple," Cerra, supra, an overt action to which cost is not

a defense.

5

See cases cited in footnote 3, supra.
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case. Plaintiffs Seaman and Aiello contended that treating
pregnancy-related disabilities differently from other disabilities
constituted discrimination based on sex in violation of the

equal protection clause of the United States Constitution.
Complainants ’Anderson and the Pennsylvania State Education
Association raise no constitutional challenges but allege a
violatiop of the Pennsylvania Human Relations Act.

The standards applied in egual protection cases are less -
strict than those applied under fair employment practices
statutes, such as the Pennsylvania Human Relations Act. The
New York State Court of Appeals clearly set forth this
distinction in deciding that pregnancy-related disabilities
must be treated as any other disabilities under a school
district's sick leave plan:

New York (has) adopted a statute
expressly forbidding discrimination based
on sex, a classification which while not
foreclosed by constitutional prohibition
could be proscribed by legislative enact-
ment. The gquestion we (face) then (is)
whether the personnel policies and
practices in the cases before us (trans-
gress) our statutory proscription. That
they might not be constitutionally for-
bidden (is) irrelevant.... In sum, what
the constitution does not forbid may
nonetheless be proscribed by statute.
Union Free Schoel District No. 6 v.

New York State Human Rights Appeal Board,
35 N.Y.2d 371, N.Y.5.23 .
A.2d (1974) .

The standard utilized by the Geduldig and Seaman Courts
was the lax rational relationship test often applied to sex
discriminaticon complaints brought under the egual protection

clause. Clearly, the Court should be guided by decisions of

- 12 -



the New York Courts, decided under a fair employment statute

similar to the Pennsylvania Human Relations Act. Federal

ceonstitutional cases, such as Geduldig and Seaman, are of no

precedential value to this proceeding.



2. THE COMMISSION'S ORDER MAY BE SUSTAINED UNDER THE SCOPE
OF JUDICIAL REVIEW APPLIED TO DECISIONS RENDERED BY
ADMINISTRATIVE AGENCIES.

a. The Commission's order does not require the

revision of Appellant's group income protection
plan.

' Any order entered by the Commission must be read within
‘the context of the findings of fact and conclusions of law upon
which it 'is based. Read in conjunction with the conclusions of
law upon which it is based, the Commission's final order in
this matter cannot be construed to require the revision of
Appellant's group income protection plan.

In paragraph one of its conclusions of law, the
Commissidn states that it may exert jurisdiction only over
"the Complainants, .the Respondent and the subject matter of the
complaint. under the Pennsylvania Human Relations Act...." The
Commission concludes that it mayfgécide issues not presented
in the subject matter of the complaint before it. This
conclusion virtually mandates the result reached in paragraph
eight, i.e., that the issue of Appellant's income protection
plan was not properly before it because (l}_in neither of her
complaints filed with the Commission had Ms. Anderson claimed
benefits from this plan and (2) the insurance company which
provides this plan to Appellant was never joined in the
proceedings before the Commission.
Paragraphs one and eight are consistent with paragraph

six where the Commission found Appellant liable only for

payment of twenty-seven (27) sick days to Carcle B. Anderson.




The Commission's final order corresponds to the Commission's
conclusions of law in that payment is awarded for the twenty-seven
(27) sick days but payment of benefits from the income protection
plan is not required.

- The Coimission concluded that the issue of Appellant's
group inccme protection plan was not properly filed before it.
Thereforg, the Commission's final order cannot be construed as
regquiring revision of the income protection plan, over which

the Commission did not assert jurisdiction.

b. By declining to assert jurisdiction over Appellant's
group income protecticon plan, the Commission has not
cffended the standards it must meet to have its
crder upheld on review.

This Court has summarized the scope of review it applies
to orders entered by the Commission:

Our scope of review in these cases is
limited and the Commission will be sustained
unless 1ts adjudication is based upon facts
or conclusions not supported by evidence or
unless it has committed a clear abuse of
discretion, violated the constitutional rights
of the parties, exceeded its power or based
its conclusions upon an erroneous interpretation
of the law. General Electric Corporation v.
Commenwealth of Pennsylvania, Pennsvlvania
Human Relations Commission, Crwlth Ct.

, 344 A.2d4d 817 (1975).

The Commission's order entered against Appellant meets each of
the criteria set forth by this Court.

The crder entered by therCommission reguiring hoth
monetary relief for Carcle B. Anderson and revision of Adppellant's

sick leave policy is supported by substantial evidence. The
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cnly disabilities specifically exempted from Appellant's sick
leave policy were those caused by pregnancy. Stipulations
presented to the Commission established that Carole B. Anderson
was certified by her doctor as disabled by pregnancy and that
the actual period of time she could not work because of this
disability was twenty-seven (working) days.6

Bg entering the order here in issue, the Commission did
not abuse its discretion, viclate the constituticnal rights of
the parties or exceed its authority.7 Indeed, the Commission
has limited, rather than expanded, the scope of its order by
concluding that failure to join a party and failure to claim
a particular benefit precluded its review of Appellant's group
income protection plan. By declining to assert jurisdiction
over Appellant's group income protection plan, the Commission
has not offended the standard it mast meet to have its order

upheld on review.

6Since Appellant did not raise before the Commission
the issue of whether its group income protection plan is a
bona fide group or employe insurance plan, no evidence was
presented on this issue. Such evidence would be unnecessary
since the Commission declined, on other grounds, to review
the operation of Appellant's group income protection plan.

7Appellant-contends that the Commission abused its
discretion in the manner it dealt with the group income pro-—
tection plan. The basis for Appellant’'s contention is not
clear since the Commission's order does not reguire Appellant
to pay increased insurance premiums or otherwise modify the
plan.



CONCLUSION

Appellant violated Section 5(a) of the Pennsylvania Human
Relations Act by denying Carole B. Anderson the use of her
accumuléted qick leave for absence from work-caused by
pregnancy-related disability. The Commission’'s order regquiring
payment of sick leave to Carole B. Anderscn and modification
of Appellant's sick leave policy is sustainable under the

scope of judicial review applied to decisions rendered by

administrative agencies.

Accordingly, the appeal of Upper Bucks County Area
Vocational Technical School should be dismissed and the order

of the Commission should be affirmed.

Respectfully submitted,

-
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COUNTER~-S TATEMENT OF THE QUESTIONS INVOLVED

Did Appellant violate Section 5(a) of the Pennsylvania
Human Relations Act by denying Carcle B. Anderson the
use of her accumulated sick leave for absence from
work caused by pregnancy-related disability?

a. Does the exclusion of only pregnancy-related
- disabilities from the coverage of a sick leave
policy constitute sex discrimination with
respect tc terms, conditions or privileges of
employment in violation of Section 5{a) of the
Pennsylvania Human Relations Act?

b. Is cocst a defense to a finding that an unlawful
discriminatory practice has occurred in vioclation
of the Pennsylvania Human Relations Act?

May the Commission's order be sustained under the scope
of judicial review applied to decisions rendered by
administrative agencies?

a. Does the Commission's order require the revision
of Appellant's group income protection plan?

b. By declining to assert jurisdiction over Appellant’s
group income protection plan, did the Commission
offend the standards it must meet in order to have
its order upheld on appeal?




COUNTER-HISTORY OF THE CASE

On February 1, 1974, Carcle B. Anderson properly filed
a complaint with the Pennsylvania Human Relatiocns Commission
(hereinafter "Commission") at Docket No. E-6641 alleging that

the Upper Bucks County Area Vocational Technical School
(hereinafter "Appellant”)-had "refused to allow her to apply
her accutulated sick leave to the total time she was required
to be absent from her employment as a school teacher as a
result of her pregnancy and that this refusal was based on

the Complainant's sex, female." On January 30, 1975, the
complaint was amended when the Pennsylvania State Education
Association, Dale Moyer, Uni-Serv. Representative, joined Ms.
Anderson as a Complainant in alleging that Upper Bucks County
Area Vocaticnal Technical School had "refused tc allow Carole
B. Anderson to utilize her accumulated sick leave during the
pericd she was disabled and unable to work because of
pregnancy. Complainants allege that this refusal constitutes
sex discriminaticn in the terms and the conditions of Carole
B. Anderson's empleoyment in violation of the Pennsylvania
Human Relaticns Act." Carole B. Anderson aﬁd the Pennsylvania
State Education Asscciaticn, Dale Moyer, Uni-=Serv. Representative,
alleged that the acﬁion cf Upper Bucks County Area Vocational
Technical School vioclated Section 5(a) of the Pennsylvania
Human Relations Act, Act of October 27, 1955, P.L. 744, as

amended, 43 P.S. Section 955(a).




An investigation into the allegations of the complaint
was made by staff of the Commission and a determination was
made that prcobable cause existed to credit the allegations of
the complaint. Thereupon, Commission staff endeavored to
éliminate the” unlawful practice complained of by conference,
conciliation and persuasion. These endeavors were unsuccessful
and a prghearing conference was held on May 9, 1975. As a
result of this conference, counsel agreed, in lieu of a full
hearing before three members of the Commission, to enter
factual stipulaticns.

Upon consideration of the stipulations ahd briefs sub-

mitted by counsel, the Commission found, inter alia, that at

the time she requested use of sick leave for absence from work
due to pregnancy-related disability, Carole B. Anderson had
accumulated forty (40) days of sick leave:; Ms. Anderscn missed
twenty-seven (27} days of work because of pregnancy-related
disability; and Appellant denied Ms. Anderson's request to
apply twenty-seven (27) of her forty accumulated days of sick
leave to her absence caused by pregnancy-related disability.
The Commission found that Appellant based its denial of Ms.
Anderson's request on the provision of the collective bargaining
agreement then in effect which stated, "All periods of child-
birth leave shall be deemed leave without pav."

Based on these findings, the Commission concluded, as a
matter of law, that exclusion of pregnancy-related disabilities
from Appellant's sick leave policy constituted sex discrimination

with respect to terms, conditions or privileges of employment in




violation of Section 5{(a) of the Pennsylvania Human Relations
Act. The Commission further concluded that the issue of
Appellant's group income protection plan was not properly
before it because (1) in neither of her complaints had Ms.
Anderspn claimed benefits from this rlan and (2) the insurance
company which provides this plan was never joined in pfoceedings
before the Commission.

Thereupon, the Commission entered an order reqguiring
that Appellant cease and desist from discriminating on the basis
0of sex by treating pregnancy-related disability differently from
other temporary disabilities and extending inferior compensation,
terms, conditions and privileges of employment to women disablegd
by pregnancy. The Commission further ordered Appellant tc pay
Carole B. Anderson $1,342.71, "the sum representing the pay
iost by her because of {Appellant's) refusal to allow her to
use her accumulated sick leave for the twenty-seven (27) days
that she was reguired to be absent from work because of her
pregnancy-related disability, plus simple interest at the rate
of six (6) percent per vyear."

From this final order of the Commission, Upper Bucks

County Area Vocational Technical Schocl has appealed.



ARGUMENT

1. APPELLANT VIOLATED SECTION 5(a) OF THE PENNSYLVANIA HUMAN
RELATIONS ACT BY DENYING CAROLE B. ANDERSON USE OF HER
ACCUMULATED SICK LEAVE FOR ABSENCE FROM WORK CAUSED BY
PREGNANCY~RELATED DISABILITY.

2. The ekxclusion of only pregnancy-related disabilities -
- from the coverage of a sick leave pelicy constitutes
sex discrimination with respect to terms, conditions
or privileges of employment in violation of Section
5(a) of the Pennsylvania Human Relations Act.

Secticn 5(a) of the Pennsylvania Human Relations Act,
Act of COctober 27, 1955, P.L. 744, as amended, 43 P.S. Section

955 (a) provides:

Tt shall be an unlawful discriminatory
practice, unless based upon a bona fide
cccupational gualificaticen, or in the case
of a fraternal corporation or asscciation,
unless based upon membership in such asso-
ciation or corporation or except where based
‘upon applicable security regulations estab-
lished by the United States or the Common-—
wealth of Pennsylvania:

(a) For any employer because of the...

sex...of any individual...to...discriminate

against such individual with respect to the

compensation, hire, tenure, terms or privi-

leges of employment....
Appellant's denial of Carole B. Anderson's request to use her
accumulated sick leave for absence from work caused by
pregnancy-related disability clearly violated Section 5(a) of
the Pennsylvania Human Relations Act.

The policy which Appellant invoked in denying Ms.

Anderson's request was incorporated into a collective bargaining

agreement executed by the U?per Bucks County Area Vocational



Technical School and the Pennsylvania State Education Association.l
This agreement, in effect from July 1, 1973, to June 30, 1975,
contained the following policy regarding sick leave:

Sick Leave. In any school year when-
ever a professional or temporary professional
employe is prevented by illness or accidental
injury from following his or her occupation,
the school district shall pay to said employe
for each day of absence the full galary to
which the employe may be entitled as if said
employe were actually engaged in the per—
formance of duty for a period of ten days.
Such leave shall be cumulative from yvear
to year. No employe's salary shall be paid
i1f the accidental injury is incurred while
the employe is engaged in remunerative work
unrelated to school duties. Additiocnal days
may be approved by the School Board as the
exigencies of the case may warrant.

All compensation reguired to be paid
under these provisions shall be paid to the
employe in the same manner and at the same
time said employe would have received his

~salary if actually engaged in the performance
of his duties.

The only disabling medical condition expressed excepted
from this sick leave policy was incapacity caused by pregnancy.
Section (e) of the maternity leave provision stated:

All periods of childbirth leave shall be
deemed leave without pay, during which
period sick leave and/or other benefits
will not accrue.

Clearly, the purpose of Appellant's sick leave policy

‘ls to assure a continuing income for employes unable to work

lBy joining Carole B. Anderson as a complainant, the
Pennsylvania State Education Association has taken the position that
the maintenance of a separate and discriminatory policy for
pregnancy-related disability is contrary to law and is therefore
subject to the severability clause of the collective bargaining
agreement.



because of a physical condition. In this respect, é woman
whose incapacity is caused by pregnancy is nc different from a
male who is physically prevented from working by a hernia.2
As the Third Circuit Court of Appeals has persuasively stated:

Since pregnancy is a disability common only
to women, to treat it differently by applying
a separate leave policy is sex discrimi-
nation.... Employers offer (sick leave plans)
to their employes to alleviate the economic
burdens caused by the loss of income and the
incurrence of medical expenses that arise :
from the inability to work. A woman, disabled
by pregnancy has much in common with a person
disabled by a temporary illness. They both
suffer a loss of income because of absence
from work; they both incur medical expenses;
and the pregnant woman will probably have
hospitalization expenses while the other
person may have none, choosing to convalesce
at home. Wetzel v. Liberty Mutual Insurance
Co., supra, at 206.

Courts and fair employment practice agencies have
required employers to treat temporary disabilities which accom—
pany pregnancy in the same manner as any other incapacitating
physical condition. Authority, federal and state, is over-

whelming in holding that denial of sick leave or other

2Appellant‘s assertion that "pregnancy is now virtually a
planned event throughout the United States" and therefore entirely
voluntary is simply incorrect. As the Third Circuit Court of Appeals
noted 1n Wetzel v. Liberty Mutual Insurance Companvy:

- - -pregnancy 1itself may not be voluntary. Religious
convictions and methods of contraception may play a
part in determining the voluntary nature of a pregnancy.
There is no 100% sure method of contraception, short

of surgery, and for health reasons many women cannct
use the pill. 511 F.2d 199, 206 (3rd Cir. 1975), cert.
granted, 421 U.S. 987, dismissed on other grounds, 44
U.S5.L.W. 4350 (March 23, 1976).

Moreover, it should be noted that disability resulting from pregnancy
is ne more voluntary than lung cancer suffered by cigarette smokers.

-7 -




benefits for absence from work caused by pregnancy-related
disabiiity discriminates against women and denied them egual
terms, conditions and benefits of employmentf3

Pennsylvania law reguires that pregnancy-related disability

be treated as any other physically disabling condition. In

3Wetzel v. Libertv-Mutual Insurance Co., supra; Gilbert
v. General Electric Company, 519 F.2d 661 (4th Cir. 1975), cert,
granted, 96 S.Ct. 36 (1975); Communications Workers of America v.
American ‘Telephone & Telegraph Co., Long Lines Department, 513
F.2d 1024 (24 Cir. 1975); Hutchinson v. Lake Oswego School District,
519 F.2d ©61 (1975); Holthaus v. Compton & Sons, Inc., 514 F.2d
681 (8th Cir. 1975); Satty v. Nashville Gas Company, 522 F.24d 850
{6th Cir. 1975); Farkas wv. South Western City School District, 506
F.2d 1400 (6th Cir. 1974); Zichv v. City of Philadelphia, 393
F.Supp. 338 (E.D. Pa. 1975}); Cakland Federation of Teachers v.
Qakland Unified School Digtrict, 10 EPD 10,322 (N.D. Cal. 1975);
Sale v. Waverlyv-Shell Rock Board of Education, 390 F.Supp. 784
{(D.C. Towa 1975); Peolston v. Metropolitan Life Insurance Company,
11 EPD 10,826 (W.D. Ky. 1975}); Liss v. Schocl District of Ladue,
396 F.Supp. 1035 (E.D. Mo. 1975): Vinevard v. Hollister Elementary
School District, 64 F.R.D. %80 (N.D. Cal. 1974}; Lillo v. Plymouth
Board of Education, 8 EPD 9510 (N.D. Ohioc 1%73);:; Dessenberg wv.
American Metal Forming Company, 8 EPD 9575 {(N.D. Chic 1873).

On the state level, the New York State Division on Human
Rights has been particularly active in vindicating the rights
of pregnant employes. §See, e.g., Board of Education, City of
New York v. State Division of Human Rights in which the Appellate
Division held:

We are of the cpinion that the determination
that petitioner is guilty cf discriminatory practices
in its maternity leave policies has been established
and that a pregnant teacher who goes on maternity
leave should be permitted to use sick leave and
sabbatical leave to the same extent as other teachers
suffering from a temporary disability for the duration
of such disability.

42 A.D.2d 854, 346 N.Y.5.2d 843, AL 24 (1973), aff'd,
35 N.Y.2d ©75, N.Y.5.2d p A.2d (1974);
Union Free Scheocel District No. 6 v, New Vork State Human Rights
Appeal Beard, 35 N.¥.2d 371, N.Y.5.,2d ; A.2d

(1974 . See also, Wisconsin Telephone Company v. Department
of Industrv and Human Relations, 68 Wis.2d 345, 228 N.W.2d 649
(Wis.S.Ct. 1975); Black v. School Committee of Malden, 8 EPD 9659
(Mass. Sup.Jud.Ct. 1975), rev'd on other grounds, 341 W.E.2d 896
(Mass. Sup.Jud.Ct. 1976).




Cerra v. Fast Stroudsbhburg Area School District, 450 Pa. 207

¥

299 A.2d 277 (1973), the Pennsylvania Supreme Court held that
discharge because of pregnancy constituted sex discrimination
in violation of the Pennsylvania Human Relations Act and stated:

..Ms. Cerra's contract was terminated
absclutely, solely because of pregnancy.
She was not allowed to resume her duties
after the pregnancy ended, even though she
was physically and mentally competent.
There was no evidence that the quality of
her services as a teacher was or would be
affected as a result of the pregnancy. Male
teachers, who might well be temporarily dis-
abled from a multitude of illnesses, have
not and will not be so harshly treated. 1In
short, Mrs. Cerra and other pregnant women
are singled out and placed in a class to
their disadvantage. They are discharged
from their employment on the basis of a
physical condition peculiar to their sex.
This 1s sex discrimination pure and simple.
Id. at 280.

After the decision in Cerra, the Attorney General issued
Opinion No. 9, 1974, concerning several provisions df the
Unemployment Compensation Law which governed pregnant employes.
Applying the holding and rationale of Cerra the Attorney General
declared that, since it is illegal under the Human Relations
Act for an employer to treat pregnant employes differently from
employes otherwise temporarily disabled, thé Human Relations
Act impliedly repeals those sections of the Unemployment
Compensation Law allowing differential treatment for
pregnancy-related disability. Henceforth,

...a pregnant woman should be treated exactly
the same as any other member of the work force.
When she is physically able tc work, she should

bhe considered 'able and available,' and when
she is not, she should be treated the same as




any other ill or disabled person. Office of
the Attorney General, Opinion No. 9, Pennsylvania
Bulletin, Vol. 4, No. 8, February 23, 1974.

Subsequent to Attorney General Opinion No. 9, the General Assembly
eliminated and revised sections of the Unemployment Compensation
Law applicablé to pregnant employes, thereby adopting the
Cerra rationale.

In.two recent cases this Court has held that "pregnant
women may not be treated differently from any other employee

suffering under a physical disability." Freeport Area School

District v. Pennsylvania Human Relations Commission, 18 Pa.

Cmwlth Ct. 400, 335 A.2d 873, 877 (1975), Leechburg Area School

District v. Pennsvlvania Human Relations Commission, 19 Pa.

Cmwlth Ct. 639, 339 A.2d 850 (1975). See also, Unemployment

Compensation Board of Review of the Commonwealth of Pennsylvania

v. Perry, Cmwlth Ct. , 349 A.2d4 531 (1975).

The raticnale of Cerra, Freeporit, Leechburg and Ferry
clearly prohibits Appellant's denial of Carole B. Anderson's
reguest to use her accumulated sick leave for absence from work

caused by pregnancy.

b. Cost is not a defense to a finding of sex
discrimination in violation of the Pennsylvania
Human Relations Act.
Appellant raises cost as a defense for its discriminatory
sick leave policy. Yet, Appellant points to no provision of the

Pennsylvania Human Relations Act which allows such a defense and

the cases cited in Appellant's brief do not support this ccntention.

- 10 -




The legislature specified the defenses available to a
party charged with discrimination, e.g., if the employment
practice is based upon a bona fide cccupational gualification
or a security regulation of state or federal government. Nowhere
in the Act is a cost defense provided.4

The federal cases which Appellant cites do not support
its defepse of cost. Although Appellant invokes Wetzel v.

Liberty Mutual Insurance Company, surpa, the Third Circuit Court

of Appeals in that case flatly held that "cost is no defense
under Title VII to this particular issue." 511 F.2d at 206.
The majority of court decisions have agreed with the Wetzel

court and have explicitly or implicitly held that cost is

no defense to a differential treatment of pregnancy-related

disabilities under an employer's benefit plan.5

Seaman v. Spring Lake Park Independent School District,

387 F.Supp. 1168 (D. Minn. 1974} and Geduldig v. Aiello, 417

U.5. 484 (1974) are irrelevant and inapplicable to the instant

4This parallels case law under Title VIT of the Civil
Rights Act of 1964. The only statutory defense to a charge of sex
discrimination under Title VII is the bona fide occcupational
qualification set forth in 42 U.S.C. 20000e-2{e). Cost is not a
defense to an overt act of discrimination but may be raised as a
defense only where the alleged discrimination arises from an
employment practice which is neutral on its face. Griggs v. Duke
Power Co., 401 U.S. 424 (1971): Head v. Timken Rolling Co., 486
F.2d 870 (6th Cir. 1973); United States v. Jackscnville Terminal
€o., 451 F.2d 418 (5th Cir. 1971). Appellant, by treating
-Carole B. Anderson's pregnancy-related disability differently
from other disabilities, has engaged in "sex discrimination pure
and simple," Cerra, supra, an overt action tc which cost is not
a defense.

5

See cases c¢ited in footnote 3, supra.
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case. Plaintiffs Seaman and Aiellc contended that treating
pregnancy-related disabilities differently from other disabilities
constituted discrimination based on sex in violation of the

egual protection clause of the United States Constitution.
Complainants ‘Anderscn and the Pennsylvania State Education
Association raise no constitutional challenges but allege a
violation of the Pennsylvania Human Relations Act.

The standards applied in egual protection cases are less
strict than those applied under fair employment practices
statutes, such as the Pennsylvania Human Relations Act. The
New York State Court of Appeals clearly set forth this
distinction in deciding that pregnancy-related disabilities
must be treated as any other disabilities under a school
district's sick leave plan:

New York (has) adopted a statute
expressly forbidding discrimination based
on sex, a classification which while not
foreclosed by constituticonal prohibition
could be proscribed by legislative enact-
ment. The guestion we (face) then (i=)

whether the personnel policies and -
practices in the cases before us (trans-

gress) our statutory proscription. That
they might not be constitutionally for-
bidden (is) irrelevant.... 1In sum, what

the constitution does not forbid may
nonetheless be proscribed by statute.
Union Free Schogl District No. & v.

New York State Human Rights Appeal Board,
35 N.Y.2d 371, N.Y.S5.2d '

A.2d (1974) .

The standard utilized by the Geduldig and Seaman Courts
was the lax rational relationship test often applied to sex
discrimination complaints brought under the egual protection

clause. Clearly, the Court should be guided by decisicns of

- 12 -



the New York Courts, decided under a fair employment statute
similar to the Pennsylvania Human Relations Act. Federal
constitutional cases, such as Geduldig and Seaman, are of no

precedential value to this proceeding.

-



2. THE COMMISSION'S ORDER MAY BE SUSTAINED UNDER THE SCOPE
OF JUDICIAL REVIEW APPLIED TQ. DECISIONS RENDERED BY
ADMINISTRATIVE AGENCIES.

a. The Commission's order does not require the

revision of Appellant's group income protection
plan.

'Any order entered by the Commission must be read within
the context of the findings of fact and conclusions of law upon
which it'is based. Read in conjunction with the conclusions of
law upon which it is based, the Commission's final order in
this matter cannot be construed to reguire the revision of
Appellant's group income protection plan.

In paragraph one of its conclusions of law, the
Commission states that it may exert jurisdiction only over
"the Complainants, the Respondent and the subject matter of the
complaint under the Pennsylvania Human Relations Act...." The

i
Commission concludes that it mayt&ecide issues not presented
in the subject matter of the complaint before it. This
conclusion virtually mandates the result reached in paragraph
eight, i.e., that the issue of Appellant's income protection
plan was not properly before it because (1) in neither of her
complaints filed with the Commission had Ms. Anderson claimed
benefits from this plan and (2) the insurance company which
provides this plan to Appellant was never joined in the
proceedings before the Commission.

Paragraphs one and eight are consistent with paragraph
six where the Commission found Appellant liable only for

payment of twenty-seven (27) sick days to Carcle B. Anderson.



The Commissicn's final order corresponds to the Commission's
conclusions of law in that payment is awarded for the twenty-seven
(27) sick days but payment of benefits from the income protection
plan is not required.

_The Commission concluded that the issue of Appellant's
group income protection plan was not properly filed before it.
Thereforg, the Commission's final order cannot be construed as
requiring revision of the income protection plan, over which

the Commission did not assert jurisdiction.

b. By declining to assert jurisdiction over Appellant's
group income protection plan, the Commission has not
offended the standards it must meet to have its
order upheld on review.

This Court has summarized the scope of review it applies
to orders entered by the Commission:

Our scope of review in these cases is
limited and the Commission will be sustained
unless its adjudication is based upon facts
cr conclusions not supported by evidence or
unless 1t has committed a clear abuse of
discretion, viclated the constituticnal rights
of the parties, exceeded its power or based
its conclusions upon an erroneocus interpretation
of the law. General Electric Corporation v.
Commonwealth of Pennsvlivania, Pennsylvania
Human Relations Commission, Cmwlth Ci.

» 344 A.2d4d 817 (1875).

The Commission's order entered against Appellant meets each of
the criteria set forth by this Court.

The order entered by the Commission reqguiring both
monetary relief for Carcle B. Anderson and fevision of Appellant's

sick leave policy is supported by substantial evidence. The

- 15 -




only disabilities specifically exemptéd from Appellant's sick
leave policy were those caused by pregnancy. Stipulatiocns
presented to the Commission established that Carole B. Anderson
was certified by her docter as disabled by pregnancy and that
the actual period of time she could not work because of this
disability was twenty-seven (working) days.6

By entering the order here in issue, the Commission did
not abuse its discretion, violate the constitutional rights of
the parties or exceed its authority,7 Indeed, the Commission
has limited, rather than expanded, the scope of its order by
concluding that failure to join a party and failure to claim
a particular benefit precluded its review of Appellant's group
income protection plan. By declining to assert jurisdiction
over Appellant's group income protection plan, the Commission
has not offended the standard it must meet to have its order

upheld on review,

6Since Appellilant did not raise before the Commission
the issue of whether its group income protection plan is a
bona fide group or employe insurance plan, no evidence was
presented on this issue. Such evidence would he unnecessary
since the Commission declined, on other grounds, fo review
the cperation of Appellant's group income protection plan.

7Appellant contends that the Commission abused its
discretion in the manner it dealt with the group income pro-
tection plan. The basis for Appellant's contention is not
clear since the Commission's order does not regquire Appellant
to pay increased insurance premiums or otherwise modify the
plan.




CONCLUS ION

Appellant violated Section 5{(a) of the Pennsylvania Human
Relations Act by denying Carole B. Anderson the use of her
-accumulated gick leave for absence from work caused by
pregnancy-related disability. The Commission's order requiring
payment of sick leave to Carole B. Anderson and modification
of Appellant's sick leave policy is sustainable under the

scope of judicial review applied to decisions rendered by,

administrative agencies.

Accordingly, the appeal of Upper Bucks County Ares
Vocational Technical School should be dismissed and the order

of the Commission should be affirmed.

Respectfully submitted,
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INDEX TO BRIEF

COUNTER-STATEMENT OF QUESTIONS INVOLVED

SUMMARY OF ARGUMENT
ARGUMENT

I. Neither the supremacy clause of
the United States Constitution nor
the doctrine of federal preemption
requires this court to follow the
decision of the United States
Supreme Court in General Electric
Co. v. Gilbert, T.S. s
45 USLW 4031 (Dec. 7, 1976) . .

IT. The reasoning of the United States
Supreme Court's plurality opinion in
General Electric Co. v. Gilbert
cannot properly be applied to
construction of the Pennsylvania
Human Relations Act

A. The General Electric Co.
v. Gilbert opinion adopts an
analysis which has already
been considered and properly
rejected by this Honorable
Court ..

B. The General Electric Co.
v. Gilbert opinion is based
upon the legislative history
of Title VII, which differs
greatly from that of the
Pennsylvania Human Relations
Act

C. The General Electric Co.
v. Gilbert opinion rests
partly on analysis of the
applicable EEOC Guideline
which cannot be applied to
the applicable PHRC Regulations

CONCLUSION
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II.

Counter-Statement of Questions Involved

COUNTER-STATEMENT OF QUESTIONS INVOLVED

Does either the Supremacy Clause of the United States
Constitution or the Doctrine of Federal Preemption require
this Honorable Court to follow the decision of the United
States Supreme Court in General Electric Co. v. Gilbert,
U.S. ., 45 USLW 4031 (Dec. 7, 1976)7

(Suggested answer in the negative.)

Can the reasoning of the United States Supreme Court's
plurality opinion in General Electric Co. v. Gilbert,
supra, be proverly applied to this Honorable Court's
construction of the Penn-ylvania Human Relations Act?

(Suggested answer in the negative.)



Summary of Argument

SUMMARY OF ARGUMENT

There is no conflict between Title VII as construed
by the United States Supreme Court's decision in General

Electric Co. v. Gilbert, U.S.  ~ , 45 USLW 4031 (Dec.

7. 1976), and a state law which defines sex discrimination
more comprehensively. In adopting Title VII, Congress
expressly provided that more comprehensive state statutes
be neither preempted nor superceded.

The reasoning of the plurality opinion in Gilbert
should not be adopted by this Honorable Court for several
reasons. First, the federal opinion adopts the analysis that
treating pregnancy-related disabilities differently from all
other disabilities is a disability-based discrimination, not
a gender-based discrimination, and therefore not unlawful.
That analysis has already been rejected three fimes by this
Honorable Court. and properly so, in lightlof our Supreme

Court's ruling in Cerra v. East Stroudsburg Area School

District, 299 A.2d 277, 450 Pa. 207 (1973).

Secondly. the Gilbert opinion is based upon the
legislative history of Title VII, which indicates that sex
was only grudgingly included as a prohibited basis for
discrimination in employment, and upon the Bennett Amendment,
42 U.S.C. §2000e-2(h), which permits the continuation of
certain discrimination against women already deemed allowable

under the Equal Pay Act, 29 U.S5.C. §206(d). The available



Summary of Argument

evidence indicates that the intent underlying both the General
Assembly of Pennsylvania's adoption of the Pennsylvania Human
Relations Act in 1955 and its amendment of that Act in 1969

to include sex as a prohibited basis of discrimination was

far more liberal.

Finally, the Gilbert opinion rests partly on the fact that
the applicable EEOC Guideline was not adopted pursuant to any
particular statutory authority, "flatly contradicts the position
which the agency had enunciated at an earlier date” and also
contradicts regulations adoptéd by the Wage and Hour Administrator,
29 C.F.R. §800.116(d) (1975). The applicable Pennsylvania
Human Relations Commission regulation, in contrast, was adopted
pursuant to express statutory authority, 43 P.S. §957(d}, is
entirely consistent with the Commission's earlier guidelines
on the same subject, and is fully in harmony with the applicable
Opinion of the Attorney General, Op. Wo. 9, 4 Pa. B.

y

Feb. 23, 1974.



Argument for Appellee
: ARGUMENT

NEITHER THE SUPREMACY CLAUSE OF THE UNITED STATES CONSTITUTION
NOR THE DOCTRINE OF FEDERAL PREEMPTION REQUIRES THIS COURT

TO FOLLOW THE DECISION OF THE UNRITED STATES SUPREME COURT IN

GENERAL ELECTRIC CO. V. GILBERT, J.5. , 45 USLW
4031 (DEC. 7, 1976).
In General Electric Co. v. Gilbert, U.S.

)

45 USLW 4031 (Dec. 7, 1976), the United States Supreme Court
has interpreted Title VII not to prohibit employers from
excluding pregnancy-related disabilities from otherwise
comprehensive employe sick pay plans. There is no conflict
between this and a state law which does prohibit such an
exclusion.

In enacting Title VII of the Civil Rights Act of 1964
(July 2, 1964, P.L. 88-352, 78 Stat. 253, 42 U.S.C. §2000e
et seq.), Congress explicitly set forth its intent not to
preempt the field of employment discrimination and not to
create a law supreme over any existing or future state law
except to the extent that such a state law might permit or
require discrimination prohibited by the Civil Rights Act
of 1964:

§708. Effect on State laws

Nothing in this title [VII] shall be deemed

to exempt or relieve any person from any

liability, duty, penalty, or punishment

provided by any present or future law of any

State or political subdivision of a State

other than any such law which purports to

require or permit the doing of any act which

would be an unlawful employment practice

under this title. (July 2, 1964, P.1.

86-352, Title VIIL, §708, 78 Stat. 262, 42
U.5.C. §2000e-7.)
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§1104. State Laws not Preempted.

Nothing contained in any title of this Act
shall be construed as indicating an

intent on the part of Congress Lo occupy

the field in which any such title operates
to the exclusion of State laws on the same
subject matter, nor shall any provision

of this Act be construed as invalidating any
provision of State law unless such provision
is inconsistent with any of the purposes of
this Act, or any provision thereof. (July
2, 1964, P.L. 88-352, Title XI, §1104, 78
Stat. 268, 42 U.S.C. §2000h-4.)

The purpose of these sections is plainly to foster and
protect the efforts of those states which have chosen to
attack employment discrimination more vigorously than the

1 .
federal government. Associated General Contractors, Inc. v.

1. In the field of employment discrimination, Pennsylvania's
statutory prohibitions have frequently been more stringent than
those of the federal law. Pennsylvania adopted the Pennsylvania
Human Relations Act in 1955, fully nine years before Congress
adopted Title VII. The Pennsylvania Human Relations Act initially
applied to employers with twelve or more employees, Act of Oct.

27, 1955, P.L. 744, §4, and now applies to all employers with

four or more employees, Act of Oct. 27, 1955, P.L. 744, as amended
by Act of Jan. 24, 1966, P.L. (1965) 1525, §1, 43 P.S. §954(b),
while the scope of Title VII was initially limited to persons
having one hundred or more emplovees and is now limited to persons
employing fifteen or more employees. 42 U.S.C. §2000e(b), July

2. 1964, P.L.. 88-352, §701, 78 Stat. 253; March 24, 1972, P.L.
92-261, §2, 86 Stat. 103.

The Pennsylvania Human Relations Act has always applied to
+he Commonwealth of Pennsylvania and all its political subdivisions,
authorities, boards and commissions, Act of Oct. 27, 1955, P.L.
744 §4(b) 43 P.S. §954(b), while Title VII specifically exempted
states and political subdivisions of states until as recently as
1972, 42 U.S.C. §2000e(b), (Mar. 24, 1972, P.L. 92-261 §2, 86
Stat. 103), and still exempts the United States, a corporation
wholly owned by the Government of the United States, an Indian
tribe, or any department or agency of the District of Columbia
subject to Civil Service regulations. Id.

Title VII also contains numerous other exemptions mot found
in the Pennsylvania Human Relations Act, including discrimination
against individuals who are members of certain Communist or
Communist-front organizations, 42 U.5.C. §2000e-2(f), discrimination
pursuant to a bona fide seniority or merit system, 42 U.S.C.
§2000e-2(h), and discrimination pursuant to veterans' preference
statutes, 42 U.5.C. §2000e-11.
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Altshuler, 361 F. Supp. 1293, (D. Mass. 1973) aff'd., 490
S F. 2d 9 (lst Cir. 1974), cert. den., 416 U.S. 957

A state law which defines sex discrimination more
comprehensively than Title VII defines it is not in conflict
with the purposes or provisions of Title VII, but merely attacks
the problem of irrational discrimination more vigorously.l This
Honorable Court, therefore, is free to construe the law of
Pennsylvania so as to define the exclusion of pregnancy-related
disabilities from comprehensive employe sick-pay plans to be
sex-discrimination, even though such an exclusion is not
considered to be sex discrimination under Title VII. Only
a reciprocal pair of state and federal interpretations would

be prohibited by the Supremacy Clause or by the doctrine of

federal preemption.

1. There are, of course, certain areas in which the
Pennsylvania Human Relations Act or other Pennsylvania statutes
might arguably be interpreted to place lesser burdens on employers
than Title VII or to require discrimination prohibited by Title
VII. 1In those instances, the Pennsylvania law must yield and
federal law will control. General Electric Corp. v. Com., Human
Relations Commission, 365 A.2d 649, Pa. , (1976); 0Op.
A.G. No. 71, Oct. I5, 1971 [Pa. Child Labor Law bar to employment
of female minors as newspaper carriers must yield to Title VII];
Op. A.G. No. 82, Nov. 17, 1971 [record-keeping required by federal
affirmative action guidelines although arguably oprohibited by
§5(b), Pennsylvania Human Relations Act]. (Cf. Rosenfeld wv.
Southern Pacific Co., 444 F.2d 1219, aff'g 293 ¥. Supp. 17219
(Fth Cir. T971)) [California hours-and-weights law held inconsistent
with Title VII].
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This conclusion is buttressed by a recent decision of
the well respected New York Court of Appeals. In Brooklyn

Union CGas Co. et al.v. State Human Rights Appeal Bd. et al.,

_ Ny2d _ (1976), [S1ip Opinion reproduced as Addendum

to Record in the present case], three cases decided on December
20, 1976, that Court reaffirmed its own prior holding that
disability due to pregnancy or childbirth must be treated the

same as disability due to other causes, after considering and

rejecting the contrary conclusion reached in General Electric

Co. v. Gilbert, supra. In the words of the Court's majority

opinion:

We are aware, of course, that the United
States Supreme Court has recently reached a
contrary result in construing §703(a) (1) of
Title VII of the federal Civil Rights Act of
1964 (General Electric Co. v. Gilbert,

U.s. , decided December 7, 1976). The
pertinent provisions of that statute are
substantially identical to those of section

296 of the Executive Law of the State of New
York. The determination of the Supreme Court
while instructive, is not binding on our

Court . . . . Id., at NYZ2d . [Addendum
to Record, 1, fn. 1.1

Even the dissent in Brooklyn Union Gas Co., supra, agreed

+hat Ceneral Electric Co. v. Gilbert, supra, was not controlling,

and found it not even persuasive:

The General Electric Company case,
decided differently by the United States
Supreme Court (General Elec. Co. v. Gilbert,
U.S. , 45 US Law Week 4031 [U.S.
Dec. 7, 1976]), of course, is not determinative
or even influential in consideration of the
issues in these appeals. General Electric
involved a different statute . . . . On the
other hand, these appeals arise from the
state statute governing discrimination, the
Human Rights Law (Executive Law, §296) . . . .
Id., at NY2d [Addendum to Record, 8].
TBreitel, C.J., dissenting].

7/ __7__




IT.

Argument for Appellee

THE REASONING OF THE UNITED STATES SUPREME COURT'S PLURALITY

OPINION IN GENERAL ELECTRIC CO. V. GILBERT CANNOT PROPERLY BE

APPLIED TO CONSTRUCTION OF THE PENNSYLVANTA HUMAN RELATIONS ACT.

The Gilbert opinion adopts an analysis which has already been

considered and properly rejected by this Honorable Court.

In applying the analysis of its Equal Protection

decisions -- particularly Geduldig v. Aiello, 417 U.S. 484

(1974) -- to its comsideration of what constitutes sex
discrimination under Title VII, the Gilbert Court has
apparently settled upon the characterization of pregnancy-
based distinctions ag disability classifications rather than

sex classifications.l

L. This development may perhaps be traced back to the
concurring opinion of Mr. Justice Powell in Cleveland Bd. of
Ed. v.‘LaEIeur, 414 U.S. 632 (1974), 7 EPD §90/2, a case in which
the majority held the mandatory pregnancy leave policies of two
school districts to be unlawful as denials of Due Process. In
a thoughtful concurring opinion, Justice Powell argued that Equal
Protection rather than Due Process was the prover frame of
reference. 1In a footnote, he identified the distinction upon
which the Court's decision in two subsequent pregnancy cases --

Geduldig v. Aiello, supra and General Electric Co. +v. Gilbert,
supra -- would turn:

"2. I do not reach the question whether sex-
based classifications invoke strict judicial
scrutiny, e.g., Frontiero v. Richardson,

411 U.S. 677 (1973), or whether these
regulations involve sex classifications at
all. Whether the challenged aspects of these
regulations constitute sex classifications

or disability classifications, they must

at least rationally serve some legitimate
articulated or obwvious state interest."

7 EPD %9072, at 6535. [Emphasis supplied.]
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In Geduldig v. Aiello, supra, and now again in

General Electric Co. v. Gilbert, supra, the United States

Supreme Court has held that "exclusion of pregnancy from a
disability benefits plan providing general coverage is not

a gender-based discrimination at all." General Electric Co.

v. Gilbert, 45 USLW 4034.

This narrow reading of the term "sex-discrimination”
is directly contrary to the more liberal construction of the
same term already adopted by our own highest Court in its

judicial interpretation of the Pennsylvania Human Relations

Act:
ok ok
[Plregnant women are singled out and placed
at a disadvantage . . . on the basis of a

physical condition peculiar to their sex.

This is sex discrimination pure and simple.
Cerra v. East Stroudsburg Aréa School District,
799 A.2d 277, 280, 450 Pa. 207 (1973). [Emphasis

supplied. ]

Moreover, this Honorable Court has repeatedly construed
Cerra to require that disability related to pregnancy or
childbirth be treated the same as disability related tc any
other sickness or disease, not only for purposes of the
Pennsylvania Human Relations Act, but for Unemployment

Compensation purposes as well.

In Freeport Area School District v. PHRC, 335 A.2d

873, 18 Pa. Comwlth. Ct. 400 (1975), President Judge Bowman

stated the Pennsylvania rule succinctly:

o [P]regnant women may not be treated
differently from any other employee suffering
undzr a physical disability. Id., at 18 Cmwlth.
Ct. 407. _“ |
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The analysis made by the United States Supreme Court,
that the classification provisions in question were disability
classifications and not sex classifications, was considered
and rejected by this court in Freeport, as Judge Mencer's
dissent plainly shows:

I respectfully dissent . . . .

First: I believe the classification
provisions in guestion here, contrary to the
majority's analysis, are disability class-

ifications and not sex classifications. 1Id.,
at 335 A.2d 882, 18 Cmwlth. Ct. 417.

In Leechburg Area School District v. PHRC, 339 A.2d

850, 19 Cmwlth. Ct. 614 (1975), Judge Crumlish put it this way:

R The underlying basis of Cerra v. East
Stroudsburg Area School District, supra, and
Freeport Area School District v. Penmsylvania
Human Relations Gommission, supra, is that
pregnancy is a physical disability, though
naturally limited to the female sex, which
may not be treated differently from other
long-term physical disabilities suffered

by all employees. ‘

Indeed, the federal analysis was again implicitly rejected
in Leechburg. when the following language was gquoted with

approval:

"Similarly, in Hutchinson v. Lake Oswego
School District No, 7, 374 F. Supp. 1056

(D. Or. 1974) a failure to allow accumulated
sick leave to be applied to a pregnancy
leave was held to be sex discrimination

in violation of Title VII of the Civil
Rights Act of 1964 because males were
entitled to apply such sick leave to all
disabilities.” Id., at 19 Cmwlth. Ct. 622.

Dissenting in Leechburg from the majority's decision

that denying pregnancy leave benefits to unmarried female

- 10 -
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school teachers constituted a violation of the Pennsylvania
Human Relations Act, President Judge Bowman, in an opinion
joined by Judge Mencer, attempted to distinguish that case
from the Pennsylvania pregnancy rule, in the following language:

The subject of maternity leave employment

practices and their conditions as being

within the parameters of Section 5 of the

[Pennsylvania Human Relations] Act has

developed not because only women become

pregnant but because employment practices

peculiar to that biological condition may

not be accorded different treatment than

that accorded to males suffering from other

physical disabilities, as such disabilities,

pregnancy or otherwise, affect performance

of their responsibilities in their field of

employment. Id.

It appears, therefore, that the dissenters in Leechburg
did not disagree with the majority's statement that "the
underlying basis™ of Cerra and Freeport ''is that pregnancy
is a physical disability . . . which may not be treated
differently from other long-term physical disabilities
suffered by all employees," supra, 10.

Most recently, this Court has considered whether

discrimination because of pregnancy constitutes discrimina-

tion because of sex in the context of an unemployment

compensation appeal. Unemployment Compensation Board of

Review v, Latifah Perry, 349 A.2d 531, 22 Cmwlth. Ct. 429

(1975). 1In that case Judge Wilkinson stated for a unanimous
Court:

[Wle think the law is quite clear.
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. . The Attorney General's opinion [No. 9,
dated February 7, 1974] correctly sets forth
the law to be that the Pennsylvania Human
Relations Act, Act of October 27, 1955, P.L.
744, as amended, 43 P.S. §951 et seq., requires
ﬂhA:preﬁuancv be treated as any other disease.
349 A.2d, at 533.

This Honorable Court has, therefore, three times rejected

the analysis that pregnancy-related disabilities are sui generis

and that treating them differently from all other disabilities
is not sex discrimination. The federal plurality opinion, which
rejected the unanimous conclusion of all six United States
Courts of Appeal that had addressed the question, General

Electric Co. v. Gilbert, supra, at 45 USLW 4037 [Brenman &

Marshal, J.J., dissenting], contains nothing that should cause

this Court to reverse its own well-reasoned prior decisions.

In particular, the Gilbert opinion contains little
argument to justify its basic conclusion that exclusion of
pregnancy-related disabilities is not sex-discrimination per
se. The major portions of the Opinion, rather, are devoted
to a description of the particular benefits program maintained
by General Electric, the legislative history of Title VII,
whether the female employe respondents had demonstrated the
existance of any gender-based discriminatory effect resulting
from exclusion of pregnancy disabilities from coveragé, and

whether the EEOC Guidelines on pregnancy and childbirth

disability, 29 CFR §1604.10(b), ought to be followed.
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With regard to its basic conclusion, the High Court
relies almost exclusively on the rationale of its earlier decision

in Geduldig v. Aiello, supra. Quoting Geduldig, the Opinion

argues:

K Kk K

The . . . program does not exclude anyone

from benefit eligibility because of gender

but merely removes one physical condition

~- pregnancy -- from the list of compensable

disabilities. While it is true that only

women become pregnant, it does not follow

that every . . . classification concerning

pregnancy is a sex-based classification

. Normal pregnancy is an ob]ectlvely
1dent1f1able phys.cal condition with unique

characteristics. 45 USLW 4034.

Significantly, the federal plurality opinion makes no
attempt whatsoever to answer the virtual flood of cogent
arguments against this analysis which were found persuasive in
the district and circuit courts below. Among these are the
difficulty of distinguishing disabilities related to pregnancy
from other "voluntary," "planned,' or '"intended," disabilities
such as those related to smoking, venereal diseases, injury
incurred from self-inflicted wounds or dangerous sporting
activities, etc., and from risks specific to the reproductive
systems of men (e.g. prostatectomies, vasectomies, and
circumcisions); the fact that this analysis does not at all
explain or justify exclusion of disabilities arising from

unexpected complications of pregnancy; the fact that in light

of the religious and moral convictions of many with respect
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to birth control and abortion, pregnancy can hardly be termed
a '"'planned event;" etc.

In short, the Gilbert opinion reaches its basic result

by "cursory analysis,"” General Electric Co. v. Gilbert, supra,

at 45 USLW 4034, and its conclusion should not therefore be

persuasive upon this Honorable Court.

The General Electric Co. v. Cilbert opinion is based upon

the legislative history of Title VII, which differs greatly

from that of the Pennsylvania Human Relations Act.

That the United States Supretie Court decision in

General ¥Electric Co. v. Gilbert does ho more than interpret

Title VII is clear from the language of the plurality opinion
of Mr. Justice Rehnquist. Part I of the opinion notes, "'We
granted certiocrari to consider this important issue in the
construction of Title VILI." 45 USLW, at 4033. Part II con-
siders the meaning of the term "discrimination” in Section
703(a) (1) of the 1964 Civil Rights Act and whether Congress,
in adopting this language, intended to incorporate into

Title VII the concepts of discrimination which have evolved
from court decisions construing the Equal Protection Clause of
the Fourteenth Amendment. 45 USLW at 4033. Finding its
Equal Protection decisions a "useful starting point," Id.,

the Court concludes that its decision in Geduldig v. Aiello,

417 U.S. 484 (1974) '"is precisely on point in its holding that

an exclusion of pregnancy from a disability benefits plan is
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not gender-based discrimination at all." 45 USLW at 4034.
Part ITII of the opinion deals with the argument that "

this analysis of the congressional purpose underlying Title
VII is inconsistent with the guidelines of the EEOC." 45
USLW at 4036. The opinion concludes: "We therefore agree
with petitioner that its disability benefits plan does not
violate Title VII because of its failure to cover pregnancy-
related disabilities." 45 USLW at 4037.

The concurring opinions of the two additional justices
who helped to make up the 6-3 majority also explicitly
characterize the majority holding as being that "'General
Electric's exclusion of benefits for disability during pregnancy
is not a per se violation of §703(a) (1) of Title VvII . . . ."
I1d.

In reasoning toward its conclusion, the plurality opinion
expressly refers to the Bennett Amendment,1 which the floor
manager of rhe bill said was added to Title VII in order to
"make it 'unmistakably clear' that 'differences of treatment
in industrial benefit plans, including earlier retirement plans
for women, may continue in operation if this bill becomes law.'

110 Cong. Rec. 13663-13664 (1964)." 45 USLW 4036.

1. "It shall not be an unlawful employment practice
under this subchapter for any employer to differentiate upon
the basis of sex in determining the amount of the wages or
compensation paid or to be paid to employees of such employer
if such differentiation is authorized by the provisions of
section 206(d) of Title 29" 42 U.S.C. §2000e-2(h).
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While it is not expressly reflected in the plurality
opinion, the Gilbert Court was also undoubtedly aware of the
peculiar legislative history underlying the inclusion of "sex"
as a prohibited basis of discrimination in Title VII.

After almost two weeks of passionate floor debate in
the House and just one day before the Civil Rights Act of
1964 was passed, Representative Smith, a principal opponent
of the original bill, offered an amendment to include sex
as a prohibited basis for unemployment discrimination, with
the words, "I do not think it can do any harm to this
legislation; maybe it will do some good.”™ 110 Cong. Rec.

2577 (1964); See Miller, Sex Discrimination and Title VII of
the Civil Rights Act of 1964, 51 Minn. L. Rev. 877, (1967);

Note, Classification on the Basis of Sex and the 1964 Civil

Rights Act, 50 Iowa L. Rev. 778, 791 (1965). Supporters of

the original bill opposed the amendment because they feared

that it would prevent passage of the basic legislation being

considered, Id.; See e.g., 110 Cong. Rec. 2581 (1964) .

Thus relying upon a legislative history which indicated
only a grudging inclusion of sex as a prohibited basis of
discrimination, it is not surprising that the Gilbert majority
decided upon an equally grudging construction of the term
"sex discrimination.”

The apparent intent underlying both the Pennsylvania
General Assembly's adoption of the Pennsylvania Human Relations
‘Act in 1955 and its amendment of the Act in 1969 to include
sex as a prdhibited basis of discrimination, on the other

hand, is far more liberal.

- 16 -
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The Pennsylvaﬁia General Assembly's original intent is
apparent in Sections 2 and 12 of the Pennsylvania Human

Relations Act:

Section 2. Findings and Declaration of Policy.

(a) . . . The denial of equal employment .
and the consequent failure to utilize the pro-
ductive capacities of individuals to their
fullest extent, deprives large segments of

the population of the Commonwealth of earnings
necessary to maintain decent standards of
living, necessitates their resort to public
relief and intensifies group conflicts

(b) It is hereby declared to be the public
policy of this Commonwealth to foster the

employment of all individuals in accotdance
with their fullest capacities regatrdless of

their . . . sex . . . and to safeguard their
right to obtain and hold employment without
. diserimination . . . ." (43 P.S. §952)

Section 12. Construction and Exclusiveness of Remedy.
(a) The provisions of this Act shall be construed
liberally for the accomplishment of the purposes

thereof, and any law inconsistent with any
provisions hereof shall not apply. (43 P.S. §962)

% % %

Significantly, no such language is contained in the

Civil Rights Act of 1964.

The same Pennsylvania General Assembly that voted to
amend the Pennsylvania Human Relations Act in 1969 to add
"sex'" as a prohibited basis for discrimination, Act of July

9, 1969, P.L. 133, also unanimously adopted the Pennsylvania
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Equal Rights Amendment less than a year later.l

The 1969
amendment was reported out of committee without alteration
a mere six weeks after being introduced and was adopted by
both the House and Senate with no debate and only four
dissenting votes less than two months later.Z

The intent of the Pennsylvania General Assembly in
adopting the Pennsylvania Human Relations Act, therefore, is
clearly independent of the intent of the United States Congress

in adopting the Civil Rights Act of 1964. Since the Gilbert

analysis is based upon the latter, it cannot properly be applied

to the former.

1. House Bill 1678, a Joint Resolution proposing to an
amendment to Article I of the Constitution of the Commonwealth
of Pennsylvania prohibiting the denial or abridgment of rights
because of sex, was passed by a vote of 190-0 in the House on
December 2, 1969 and, as amended, passed by a vote of 39-0 in
the Senate on March 17, 1970. On April 29, 1970, the House
concurred in the Senate amendments by a vote of 180-0. History
of House Bills and Resolutions, 1969-70, at A-231.

As finally adopted May 18, 1971, the Equal Rights
Amendment reads:

"Equality of rights under the law shall not be

denied or abridged in the Commonwealth of

Pennsylvania because of the sex of the individual."

Const. Art. I, §28.

2. House Bill 567, Pr. No. 654 was introduced March 11,
1969, Reported by the Labor Relations Committee as committed
April 29, 1969, passed by the House (190-2) on May 6, 1969, and
passed without amendment by the Senate (44-2) on June 24, 1969,
History of House Bills and Resolutions, 1969-70, at A-77.
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The General Electric Co. v. Gilbert opinion rests partly

onn analysis of the applicable EEOC Guideline which cannot

be applied to the applicable PHRC Regulations.

The Gilbert opinion, in reaching its conclusion despite
the existence of an EEOC Guideline adopting a contrary interpret-
ation, makes much of the fact that the EEQC Guideline was
not adopted pursuant to any particular statutory authority and
"flatly contradicts the position which the agency had enunciated
at an earlier date, closer to the enactment of the governing

1

statute." General Electric Co. v. Gilbert, supra, at 45 USLW

4036.

No such difficulty exists at the state level iﬁ
Pennsylvania. On the contrary, the Pennsylvania Human Relations
Commission's present regulation on Employment Policies Relating
to Pregnancy, Childbirth, and Childrearing, 16 Pa. Code
§41.101 - 41.104 (5Pa. B. 1299, May 17, 1975), was adopted
pursuant to express statutory authority to "adopt, promulgate,
amend and rescind rules and regulations to effectuate the
policies and provisions of [the Pennsylvania Human Relations]
Act," 43 P.S. §957(d); and is wholly consistent with the
Commission's initial guideline on the same subject, Pa. B.

Doc. No. 70-703, amended Pa. B. Doc. No. 71-2413, §2(D),
adopted shortly after the Pennsylvania Human Reltions Act was
amended in 1969 to include ''sex" as a prohibited basis of

discrimination.
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Moreover, while the EEOC Guidelines differed from the
regulations adopted by the Wage and Hour Administrator under the

Equal Pay Act, 29 CFR §800.116(d) (1975), General Electric Co.

v. Gilbert, supra, at 45 USLW 4036, the Pennsylvania Human

Relations Commission's regulations are uncontradicted by other
state regulations and are fully in harmony with opinion of the
Attorney General, Op. No. 9, 4 Pa. B. _ , Feb. 23, 1974.

In the present case before this Honorable Court,
therefore, the regulations of the Pennsylvania Human Relations

Commission should be given substantial deference. See Com.,

Human Relations Commission v. Feeser, 364 A.2d4d 1324, Pa.

(1976), at 364 A.2d 1327, notes 9-10.

- 20 -
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CONCLUSION

For all of the above reasons, it is respectfully
submitted that the plurality opinion of the United States

Supreme Court in General Electric Co. V. Gilbert, supra,

is not binding upon this Honorable Court, and should not
disturb the consistent and well reasoned analysis of the
basic issue in the present case already adopted by the
Supreme Court of Pennsylvania, this Honorable Court, the
Attorney General of Pemnsylvania, and the Pennsylvania

Human Relations Commission.

- 921 -
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COUNTER-STATEMENT OF QUESTIONS INVOLVED

Does either the Supremacy Clause of the United States

Constitution or the Doctrine of Federal Preemption require

this Honorable Court to follow the decision of the United

States Supreme Court in General Electric Co. v. Gilbert,
U.S. , 45 USLW 4031 (Dec. 7, 1976)7

(Suggested answer in the negative.)

Can the reasoning of the United States Supreme Court's
plurality opinion in General Electric Co. v. Gilbert,
supra, be properly applied to this Honorable Court’s
construction of the Penn-ylvania Human Relations Act?

(Suggested answer in the negative.)
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SUMMARY OF ARGUMENT

There is no conflict between Title VII as construed

by the United States Supreme Court's decision in General

Electric Co. v, Gilbert, U.5. , 45 USLW 4031 (Dec.

7, 1976), and a state law which defines sex discrimination
more comprehensively. In adopting Title VII, Congress
expressly provided that more comprehensive state statutes
be neither preempted nor superceded.

The reasoning of the plurality opinion in Gilbert
should not be adopted by this Honorable Court for several
reasons. First, the federal opinion adopts the analysis that
treating pregnancy-related disabilities differently from all
other disabilities is a disability-based discrimination, not
a gender-based discrimination, and therefore not unlawful.
That analysis has already been rejected three times by this
Honorable Court. and properly so, in light.of our Supreme

Court's ruling in Cerra v. East Stroudsburg Area School

District, 299 A,2d 277, 450 Pa. 207 (1973).

Secondly. the Gilbert opinion is based upon the
legislative history of Title VII, which indicates that sex
was only grudgingly included as a prohibited basis for
discrimination in employment, and upon the Bennett Amendment,
42 U.S.C. §2000e-2(h), which permits the continuation of
certain discrimination against women already deemed allowable

under the Equal Pay Act, 29 U.S.C. §206(d). The available



Summary of Argument

evidence indicates that the intent underlying both the General
Assembly of Pennsylvania's adoption of the Pennsylvania Human
Relations Act in 1955 and its amendment of that Act in 1969

to include sex as a prohibited basis of discrimination was

far more liberal.

Finally, the Gilbert opinion rests partly on the fact that
the applicable EEOC Guideline was not adopted pursuant to any
particular statutory authority, "flatly contradicts the position
which the agency had enunciated at an earlier date" and also
contradicts regulations adopted by the Wage and Hour Administrator,
29 C.F.R. §800.116(d) (1975). The applicable Pennsylvania
Human Relations Commission regulation, in contrast, was adopted
pursuant to express statutory authority, 43 P.S. §357(d), 1is
entirely consistent with the Commission's earlier guidelines
on the same subject, and is fully in harmony with the applicable
Opinion of the Attorney General, Op. No. 9, 4 Pa. B. __  ,

Feb. 23, 1974.
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ARGUMENT

NEITHER THE SUPREMACY CLAUSE OF THE UNITED STATES CONSTITUTION
NOR THE DOCTRINE OF FEDERAL PREEMPTION REQUIRES THIS COURT
TO FOLLOW THE DECISION OF THE UNITED STATES SUPREME COURT IN

GENERAL ELECTRIC CO. V. GILBERT, U.s. , 45 USLW

4031 (DEC. 7, 1976).

In General Electric Co. v. Gilbert, U.S. ,

45 USLW 4031 (Dec. 7, 1976), the United States Supreme Court
has interpreted Title VIT not to prohibit employers from
excluding pregnancy-related disabilities from otherwise
comprehensive employe sick pay plans. There is no conflict
between this and a state law which does prohibit such an
exclusion.

In enacting Title VII of the Civil Rights Act of 1964
(July 2, 1964, P.L. 88-352, 78 Stat. 253, 42 U.S.C. §2000e
et seq.), Congress explicitly set forth its intent not to
preempt the field of employment discrimination and not to
create a law supreme over any existing or future state law
except to the extent that such a state law might permit or
require discrimination prohibited by the Civil Rights Act
of 1964:

§708. Effect on State laws

Nothing in this title {VII] shall be deemed

to exempt or relieve any person from any

liability, duty, penalty, or punishment

provided by any present or future law of any
State or political subdivision of a State
other than any such law which purports to
require or permit the doing of any act which
would be an unlawful employment practice
under this title. (July 2, 1964, P.L.
88-352, Title VII, §708, 78 Stat. 262, 42
U.S5.C. §2000e-7.)
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§1104. State Laws not Preempted.

Nothing contained in any title of this Act
shall be construed as indicating an

intent on the part of Congress to occupy

the field in which any such title operates
to the exclusion of State laws on the same
subject matter, mnor shall any provision

of this Act be construed as invalidating any
provision of State law unless such provision
is inconsistent with any of the purposes of
this Act, or any provision thereof,. (July
2, 1964, P.L. 88-352, Title XI, §1104, 78
Stat. 268, 42 U.S.C. §2000h-4.)

The purpose of these sections is plainly to foster and
protect the efforts of those states which have chosen to
attack employment discrimination more vigorously than the

1 e
federal government. Associated General Contractors, Inc. v.

1. In the field of employment discrimination, Pennsylvania's
statutory prohibitions have frequently been more stringent than
those of the federal law. Pennsylvania adopted the Pennsylvania
Human Relations Act in 1955, fully nine years before Congress
adopted Title VII. The Pennsylvania Human Relations Act initially
applied to employers with twelve or more employees, Act of Oct.

27, 1955, P.L. 744, §4, and now applies to all employers with

four or more employees, Act of Oct. 27, 1955, P.L. 744, as amended
by Act of Jan. 24, 1966, P.L. (1965) 1525, §1, 43 P.S. §954(b),
while the scope of Title VII was initially limited to persons
having one hundred or more emplovees and is now limited to persons
employing fifteen or more employees. 42 U.5.C. §2000e(b), July

2, 1964, P.L. 88-352, §701, 78 Stat. 253; March 24, 1972, P.L.
92-261, §2, 86 Stat. 103.

The Pennsylvania Human Relations Act has always applied to
the Commonwealth of Pennsylvania and all its political subdivisions,
authorities, boards and commissions, Act of Oct. 27, 1955, P.L.
744, §4(b) 43 P.S. §954(b), while Title VII specifically exenpted
states and political subdivisions of states until as recently as
1972, 42 U.S.C. §2000e(b), (Mar. 24, 1972, P.L. 92-261 §2, 86
Stat. 103), and still exempts the United States, a corporation
wholly owned by the Government of the United States, an Indian
tribe, or any department or agency of the District of Columbia
subject to Civil Service regulations. Id.

Title VII also contains numerous other exemptions not found
in the Pennsylvania Human Relations Act, including discrimination
against individuals who are members of certain Communist or
Communist-front organizations, 42 U.5.C. §2000e-2(f), discrimination
pursuant to a bona fide seniority or merit system, 42 U.5.C.
§2000e-2(¢h) . and discrimination pursuant to veterans' preference
statutes, 42 U.S.C. §2000e-11.
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Altshuler, 361 F. Supp. 1293, (D. Mass. 1973) aff'd., 490
F. 2d 9 (lst Cir. 1974), cert. den., 416 U.S. 957.

A state law which defines sex discrimination more
comprehensively than Title VII defines it is not in conflict
with the purposes or provisions of Title VII, but merely attacks
the problem of irrational discrimination more vigorously.l This
Honorable Court, therefore, is free to construe the law of
Pennsylvania so as to define the exclusion of pregnancy-related
disabilities from comprehensive employe sick-pay plans to be
sex-discrimination, even though such an exclusion is not
considered to be sex discrimination under Title VII. Only
a reciprocal pair of state and federal interpretations would

be prohibited by the Supremacy Clause ot by the doctrine of

federal preemption.

1. There are, of course, certain areas in which the
Pennsylvania Human Relations Act or other Pennsylvania statutes
might arguably be interpreted to place lesser burdens on employers
than Title VII or to require discrimination prohibited by Title
VIL. In those instances, the Pennsylvania law must yield and
federal law will control. General Electric Corp. v. Com., Human
Relations Commission, 365 A.2d 649, Pa.  , (I976); Op. .
A.G, No. 71, Oct. 15, 1971 [Pa. Child Labor Law bar to employment
of female minors as newspaper carriers must yield to Title VII];
Op. A.G. No. 82, Nov. 17, 1971 [record-keeping required by federal
affirmative action guidelines although arguably prohibited by
§5(b), Pennsylvania Human Relations Act]. (Cf. Rosenfeld v.
Southern Pacific Co., 444 F.2d 1219, aff'g 293 F. Supp. 1219

(9th Cir. T971)) [California hours-an -welights law held inconsistent
with Title VII].
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This conclusion is buttressed by a recent decision of
the well respected New York Court of Appeals. In Broocklyn

Union Gas Co. et al.v. State Human Rights Appeal Bd. et al.,

NY2d (1976), [Slip Opinion réproduced as Addendum

to Record in the present case], three cases decided on December
20, 1976, that Court reaffirmed its own prior holding that

disability due to pregnancy or childbirth must be treated the
same as disability due to other causes, after considering and

rejecting the contrary conclusion reached in General Electric

Co. v. Gilbert, supra. In the words of the Court's majority

opinion:

We are aware, of course, that the United
States Supreme Court has recently reached a
contrary result in construing §703(a) (1) of
Title VII of the federal Civil Rights Act of
1964 (General Electric Co. v. Gilbert,

U.S. , decided December 7, 1976). The
pertinent provisions of that statute are
substantially identical to those of section

296 of the Executive Law of the State of New
York. The determination of the Supreme Court
while instructive, is not binding on our

Court . . . . Id., at NY2d . [Addendum
to Record, 1, Fn. 1.1

Even the dissent in Brooklyn Union Gas Co., supra, agreed

that CGeneral Electric Co. wv. Gilbert, supra, was not controlling,

and found it not even persuasive:

The General Electric Company case,
decided differently by the United States
Supreme Court (General Elec. Co. V. Gilbert,
U.s. ., 45 US Law Week 4031 [U.S.
Dec. 7, 1976]), of course, is not determinative
or even influential in consideration of the
issues in these appeals. General Electric
involved a different statute . . . . On the
other hand, these appeals arise from the
state statute governing discrimination, the
Human Rights Law {(Executive Law, §286) . . . .
Id., at NYZ2d [Addendum to Record, 8].
TBreitel, C.J., dissenting].

-7 -
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THE REASONING OF THE UNITED STATES SUPREME COURT'S PLURALITY

OPINION IN GENERAL ELECTRIC CO. V. GILBERT CANNOT PROPERLY BE

APPLIED TC CONSTRUCTION OF THE PENNSYLVANIA HUMAN RELATIONS ACT.

The Gilbert cpinion adopts an analysis which has already been

considered and properly rejected by this Honorable Court.

In applying the analysis of its Equal Protection

decisions -- particularly Geduldig v. Aiello, 417 U.S. 484

(1974) -- to its consideration of what constitutes sex
discrimination under Title VII, the Gilbert Court has
apparently settled upon the characterization of pregnancy-
based distinctions as disability classifications rather than

sex classifications,l

1. This development may perhaps be traced back to the
concurring opinion of Mr. Justice Powell in Cleveland Bd. of
Ed. v..LaEleur, 414 U.S. 632 (1974), 7 EPD 19072, a case in which
the majority held the mandatory pregnancy leave policies of two
school districts to be unlawful as denials of Due Process. 1In
a thoughtful concurring opinion, Justice Powell argued that Equal
Protection rather than Due Process was the proper frame of
reference. In a footnote, he identified the distinction upon
which the Court's decision in two subsequent pregnancy cases --
Geduldig v. Aiello, supra and General Electric Co. v. Gilbert
supra -- would turn: ,

"2. I do not reach the question whether sex-
based classifications invoke strict judicial
scrutiny, e.g., Frontiero v. Richardson,

411 U.S. 677 (1973), or whether these
regulations involve sex classifications at

all. Whether the challenged aspects of these
regulations constitute sex classifications

or disability classifications, they must
at least rationally serve some legitimate
articulated or obvious state interest."

7 EPD %9072, at 6535. [Emphasis supplied.]
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In Geduldig v. Aiello, supra, and now again in

General Electric Co. v. Gilbert, supra, the United States

Supreme Court has held that "exclusion of pregnancy from a
disability benefits plan providing general coverage is not

a gender-based discrimination at all."” General Electric Co.

v. Gilbert, 45 USLW 4034.

This narrow reading of the term "sex-discrimination"
is directly contrary to the more liberal construction of the
same term already adopted by our own highest Court in its

judicial interpretation of the Pennsylvania Human Relations

Act:
F
[P]regnant women are singled out and placed
at a disadvantage . . . on the basis of a

physical condition peculiar to thelr sex.

This is sex discrimination pure and simple.
Cerra v. East Stroudsburg Area School District,
799 A.2d 277, 280, ‘450 Pa. 20/ (1973). [Emphasis
supplied. ]

Moreover, this Honorable Court has repeatedly construed
Cerra to require that disability related to pregnancy or
childbirth be treated the same as disability related to any
other sickness or disease, not only for purposes of the
Pennsylvania Human Relations Act, but for Unemployment

Compensation purposes as well.

In Freeport Area Schocl District v. PHRC, 335 A.2d

873, 18 Pa. Cmwlth. Ct. 400 (1975), President Judge Bowman

stated the Pennsylvania rule succinctly:

.« [P]regnant women may not be treated
differently from any other employee suffering
undzr a physical disability. Id., at 18 Cmwlth.
Ct. 407. — |
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The aralysis made by the United States Supreme Court,
that the classification provisions in guestion were disability
classifications and not sex classifications, was considered
and rejected by this court in Freeport, as Judge Mencer's

dissent plainly shows:

I respectfully dissent . . . .

First: I believe the classification
provisions in question here, contrary to the
majority's analysis, are disability class-
ifications and not sex classifications. 1Id.,
at 335 A.2d 882, 18 Cmwlth. Ct. 417. -

In Leechburg Area School District v. PHRC, 339 A.2d

850, 19 Cmwlth. Ct. 614 (1975), Judge Crumlish put it this way:

S The underlying basis of Cerra v. East
Stroudsburg Area School District, supra, and
Freeport Area School District v. Pennsylvania
Human Relations Commlssion, supra, 1s that
pregnancy 1s a physical disability, though
naturally limited to the female sex, which
may not be treated differently from other
long-term physical disabilities suffered

by all employees.

Indeed, the federal analysis was again implicitly rejected
in Leechburg. when the following language was quoted with

approval:

"Similarly, in Hutchinson v. Lake Oswego
School District No. 7, 374 F. Supp. 1056

(D. Or. 1974) a failure to allow accumulated
sick leave to be applied to a pregnancy
leave was held to be sex discrimination

in violation of Title VII of the Civil
Rights Act of 1964 because males were
entitled to apply such sick leave to all
disabilities.” Id., at 19 Cmwlth. Ct. 622.

Dissenting in Leechburg from the majority's decision

that denying pregnancy leave benefits to unmarried female

- 10 -
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school teachers constituted a violation of the Pennsylvania
Human Relations Act, President Judge Bowman, in an opinion
joined by Judge Mencer, attempted to distinguish that case
from the Pennsylvania pregnancy rule, in the following language:

The subject of maternity leave employment

practices and their conditions as being

within the parameters of Section 5 of the

[Pennsylvania Human Relations] Act has

developed not because only women become

pregnant but because employment practices

peculiar to that biological condition may

not be accorded different treatment than

that accorded to males suffering from other

physical disabilities, as such disabilities,

pregnancy or otherwise, affect performance

of their responsibilities in their field of

employment. Id.

It appears, therefore, that the dissenters in Leechburg
did not disagree with the majority's statement that ''the
underlying basis" of Cerra and Freeport "is that pregnancy
is a physical disability . . . which may not be treated
differently from other long-term physical disabilities
suffered by all employees," supra, 10.

Most recently, this Court has considered whether

discrimination because of pregnancy constitutes discrimina-

tion because of sex in the context of an unemployment

compensation appeal. Unemployment Compensation Board of

Review v. Latifah Perry, 349 A.2d 531, 22 Cmwlth. Ct. 429

{(1975). 1In that case Judge Wilkinson stated for a unanimous
Court:

[W]e think the law is quite clear.
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. . The Attorney General's opinion [No. 9,
dated February 7, 1974) correctly sets forth
the law to be that the Pennsylvania Human
Relations Act, Act of October 27, 1955, P.L.
744, as amended, 43 P.S. §951 et seq., requires

th;tpreﬁuancy be treated as any other disease.
349 A at 533.

This Honorable Court has, therefore, three times rejected

the analysis that pregnancy-related disabilities are sui generis

and that treating them differently from all other disabilities
is not sex discrimination. The federal plurality opinion, which
rejected the unanimous conclusion of all six United States
Courts of Appeal that had addressed the question, General

Electric Co. v. Gilbert, supra, at 45 USLW 4037 [Brenman &

Marshal, J.J., dissenting], contains nothing that should cause

this Court to reverse its own well-reasoned prior decisions.

In particular, the Gilbert opinion contains little
argument to justify its basic conclusion that exclusion of
pregnancy-related disabilities is not sex-discrimination EéE
se. The major portions of the Opinion, rather, are devoted
to a description of the particular benefits program maintained
by General Electric, the legislative history of Title VII,
whether the female employe respondents had demonstrated the
existance of any gender-based discriminatory effect resulting
from exclusion of pregnancy disabilities from coverage, and

whether the EEOC Guidelines on pregnancy and childbirth

disability, 29 CFR §1604.10(b), ought to be followed.
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With regard to its basic conclusion, the High Court
relies almost exclusively on the rationale of its earlier decision

in Geduldig v. Aiello, supra. Quoting Geduldig, the Opinion

argues:

w ok ok

The . . . program does not exclude anvone

from benefit eligibility because of gender

but merely removes one physical condition

-- pregnancy -- from the list of compensable

disabilities. While it is true that only

women become pregnant, it does not follow

that every . . . classification concerning

pregnancy is a sex-based classification

. Normal pregnancy is an objectively
1dent1f1able phys.ical condition with unique

characteristics. 45 USLW 4034,

Significantly, the federal plurality opinion makes no
attempt whatsoever to answer the virtual flood of cogent
arguments against this analysis which were found persuasive in
the district and circuit courts below. Among these are the
difficulty of distinguishing disabilities related to pregnancy
from other "voluntary,'" "“planned,” or "intended,'" disabilities
such as those related to smoking, venereal diseases, injury
incurred from self-inflicted wounds or dangerous sporting
activities, etc., and from risks specific to the reproductive
systems of men (e.g. prostatectomies, vasectomies, and
circumcisions); the fact that this analysis does not at all
explain or justify exclusion of disabilities arising from

unexpected complications of pregnancy; the fact that in light

of the religiocus and moral convictions of many with respect
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to birth control and abortion, pregnancy can hardly be termed
a "planned event;" etc.
In short, the Gilbert opinion reaches its basic result

by '"cursory analysis,” General Electric Co. v. Gilbert, supra,

at 45 USLW 4034, and its conclusion should not therefore be

persuasive upon this Honorable Court.

The General Electric Co. v. Gilbert opinion is based upon

the legislative history of Title VII, which differs greatly

from that of the Pennsylvania Human Relations Act.

That the United States Supreme Court decision in

General Electric Co. v. Gilbert does né more than interpret

Title VII is clear from the language of the plurality opinion
of Mr. Justice Rehnquist. Part I of the opinion notes, "We
granted certiorari to consider this important issue in the
construction of Title VII." 45 USLW, at 4033. Part II con-
siders the meaning of the term "discrimination” in Section
703(a) (1) of the 1964 Civil Rights Act and whether Congress,
in adopting this language, intended to incorporate into

Title VII the concepts of discrimination which have evolved
from court decisions construing the Equal Protection Clause of
the Fourteenth Amendment. 45 USLW at 4033. Finding its
Equal Protection decisions a '"useful starting point," Id.,

the Court concludes that its decision in Geduldig v. Aiello,

417 U.S. 484 (1974) ''is precisely on point in its holding that

an exclusion of pregnancy from a disability benefits plan is
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not gender-based discrimination at all." 45 USLW at 4034.
Part III of the opinion deals with the argument that "

this analysis of the congressional purpose underlying Title
VII is inconsistent with the guidelines of the EEOC." 45
USLW at 4036. The opinion concludes: '"We therefore agree
with petitioner that its disability benefits plan does not
violate Title VII because of its failure to cover pregnancy-
related disabilities." 45 USLW at 4037.

The concurring opinions of the two additional justices
who helped to make up the 6-3 majority also explicitly
characterize the majority holding as being that ''General
Electric's exclusion of benefits for disability during pregnancy
is not a per se violation of §703(a)(l) of Title VII . . . .V
1d.

In reasoning toward its conclusion, the plurality opinion
expressly refers to the Bennett Amendment,l which the floor
manager of the bill said was added to Title VII in order to
"make it 'unmistakably clear' that 'differences of treatment
in industrial benefit plans, including earlier retirement plans
for women, may continue in operation if this bill becomes law.'

110 Cong. Rec. 13663-13664 (1964).f' 45 USLW 4036.

1. VIt shall not be an unlawful employment practice
under this subchapter for any employer to differentiate upon
the basis of sex in determining the amount of the wages or
compensation paid or to be paid to employees of such employer
if such differentiation is authorized by the provisions of
section 206(d) of Title 29" 42 U.S.C. §2000e-2(h).

- 15 -
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While it is not expressly reflected in the plurality
opinion, the Gilbert Court was also undoubtedly aware of the
peculiar legislative history underlying the inclusion of "sex"
as a prohibited basis of discrimination in Title VII.

After almost two weeks of passionate floor debate in
the House and just one day before the Civil Rights Act of
1964 was passed, Representative Smith, a principal opponent
of the original bill, offered an amendment to include sex
as a prohibited basis for unemployment discrimination, with
the words, "I do not think it can do any harm to this
legislation; maybe it will do some good." 110 Cong. Eec.

2577 (1964); See Miller, Sex Discrimination and Title VII of
the Civil Rights Act of 1964, 51 Minn. L. Rev. 877, (1967):

Note, Classification on the Basis of Sex and the 1964 Civil

Rights Act, 50 Iowa L. Rev. 778, 791 (1965). Supporters of

the original bill opposed the amendment because they feared

that it would prevent passage of the basic legislation being

considered. 1Id.; See e.g., 110 Cong. Rec. 2581 (1964).

Thus relying upon a legislative history which indicated
only a grudging inclusion of sex as a prohibited basis of
discrimination, it is not surprising that the Gilbert majority
decided upon an equally grudging construction of the term
"sex discrimination."

The apparent intent underlying both the Pennsylvania
General Assembly's adoption of the Pennsylvania Human Relations
Act in 1955 and its amendment of the Act in 1969 to include
sex as a prdhibited basis of discrimination, on the other

hand, is far more liberal.

- 16 -
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The Pennsylvania General Assembly's original intent is
apparent in Sections 2 and 12 of the Pennsylvania Human

Relations Act:

Section 2. Findings and Declaration of Policy.

(a) . . . The denial of equal employment .
and the consequent failure to utilize the pro-
ductive capacities of individuals to their
fullest extent, deprives large segments of

the population of the Commonwealth of earnings
necessary to maintain decent standards of
living, necessitates their resort to public
relief and intensifies group conflicts "
(b) 1t is hereby declared to be the public
policy of this Commonwealth to foster the
employment of all individuals in accordance
with their fullest capacities regardless of

their . . . sex . . . and to safeguard their
right to obtain and hold employment without
discrimination . . . .'" (43 P.S. §952)

Section 12. Construction and Exclusiveness of Remedy.
(a) The provisions of this Act shall be construed
liberally for the accomplishment of the purposes

thereof, and any law inconsistent with any
provisions hereof shall not apply. (43 P.S. §962)

e o% ok

Significantly, no such language is contained in the

Civil Rights Act of 1964.

The same Pennsylvania General Assembly that voted to
amend the Pennsylvania Human Relations Act in 1969 to add
"sex" as a prohibited basis for discrimination, Act of July

9, 1969, P.L. 133, also unanimously adopted the Pennsylvania
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Equal Rights Amendment less than a year later.l

The 1969
amendment was reported out of committee without alteration
a mere six weeks after being introduced and was adopted by
both the House and Senate with no debate and only four
dissenting votes less than two months later.?2

The intent of the Pennsylvania General Assembly in
adopting the Pennsylvania Human Relations Act, therefore, is
clearly independent of the intent of the United States Congress

in adopting the Civil Rights Act of 1964. Since the Gilbert

analysis 1s based upon the latter, it cannot properly be applied

to the former.

1. House Bill 1678, a Joint Resolution proposing to an
amendment to Article I of the Comstitution of the Commonwealth
of Pennsylvania prohibiting the denial or abridgment of rights
because of sex, was passed by a vote of 190-0 in the House on
December 2, 1969 and, as amended, passed by a vote of 39-0 in
the Senate on March 17, 1970. On April 29, 1970, the House
concurred in the Senate amendments by a vote of 180-0. History
of House Bills and Resolutions, 1969-70, at A-2Z31.

As finally adopted May 18, 1971, the Equal Rights
Amendment reads:

"Equality of rights under the law shall not be

denied or abridged in the Commonwealth of

Pennsylvania because of the sex of the individual."

Const. Art. I, §28.

2. House Bill 567, Pr. No. 654 was introduced March 11,
1969, Reported by the Labor Relations Committee as committed
April 29, 1969, passed by the House (190-2) on May 6, 1969, and
passed without amendment by the Senmate (44-2) on June 24, 1969.
History of House Bills and Resolutions, 1%69-70, at A-77.

- 18 -
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The General Electric Co. v. Gilbert opinion rests partly

on analysis of the applicable EEOC Guideline which cannot

be applied to the applicable PHRC Regulations.

The Gilbert opinion, in reaching its conclusion despite
the existence of an EEOC Guideline adopting a contrary interpret-
ation, makes much of the fact that the EEQC Guideline was
not adopted pursuant to any particular statutory authority and
"flatly contradicts the position which the agency had enunciated
at an earlier date, closer to the enactment of the governing

T

statute.' General Electric Co. v. Gilbert, supra, at 45 USLW

4036.

No such difficulty exists at the state lewvel iﬁ
Pennsylvania. On the contrary, the Pennsylvania Human Reldtions
Commission's present régulation on Employment Policies Relating
to Pregnancy, Childbirth, and Childrearing, 16 Pa. Code
§41.101 - 41.104 (5Pa. B. 1299, May 17, 1975), was adopted
pursuant to express statutory authority to '"'adopt, promulgate,
amend and rescind rules and regulations to effectuate the
policies and provisions of [the Pennsylvania Human Relations]
Act,' 43 P.S. §957(d); and is wholly consistent with the
Commission's initial guideline on the same subject, Pa. B.

Doc. No. 70-703, amended Pa. B. Doc. No. 71-2413, §2(D),
adopted shortly after the Pennsylvania Human Reltions Act was
amended in 1969 to include ''sex" as a prohibited basis of

discrimination.

- 19 -
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Moreover, while the EEOC Guidelines differed from the
regulations adopted by the Wage and Hour Administrator under the

Equal Pay Act, 29 CFR §800.116(d) (1975), General Electric Co.

v. Gilbert, supra, at 45 USLW 4036, the Pennsylvania Human

Relations Commission's regulations are uncontradicted by other
state regulations and are fully in harmony with opinion of the
Attorney General, Op. No. 9, 4 Pa. B." ~ , Feb. 23, 1974.
In the present case before this Honorable Court,

therefore, the regulations of the Pennsylvania Human Relations

Commission should be given substantial deference. See Com.,

Human Relations Commission v. Feeser, 364 A.2d 1324, Pa.

(1976), at 364 A.2d 1327, notes 9-10.

- 20 -
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CONCLUSION

For all of the above reasons, it is respectfully
submitted that the plurality opinion of the United States

Supreme Court in General Electric Co. v. Gilbert, supra,

is not binding upon this Honorable Court, and should not
disturb the consistent and well reasoned analysis of the
basic issue in the present case already adopted by the
Supreme Court of Pennsylvania, this Honorable Court, the
Attorney General of Pennsylvania, and the Pennsylvania

Human Relations Commission.

- 21 -
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IT.

Counter-Statement of Questions Involved

COUNTER-STATEMENT OF QUESTIONS INVOLVED

Does either the Supremacy Clause of the United States
Constitution or the Doctrine of Federal Preemption require
this Honorable Court to follow the decision of the United
States Supreme Court in General Electric Co. v. Gilbert,
__u.s. , 45 USLW 403L (Dec. 7, 1976)7

(Suggested answer in the negative.)

Can the reasoning of the United States Supreme Court's
plurality opinion in General Electric Co. v. Gilbert,
supra, be proverly applied to this Honorable Court’'s
construction of the Penn-ylvania Human Relations Act?

(Suggested answer in the negative.)
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SUMMARY OF ARGUMENT

There is no conflict between Title VII as construed
by the United States Supreme Court’s decision in General

Electric Co. v. Gilbert, U.8. , 45 USLW 4031 (Dec.

7. 1976), and a state law which defines sex discrimination
more comprehensively. In adopting Title VII, Congress
expressly provided that more comprehensive state statutes
be neither preempted nor superceded.

The reasoning of the plurality opinion in Gilbert
should not be adopted by this Honorable Court for several
reasons. First, the federal opinion adopts the analysis that
treating pregnancy-related disabilities differently from all
other disabilities is a disability-based discrimination, not
a gender-based discrimination, and therefore not unlawful,
That analysis has already been rejected three times by this
Honorable Court. and properly so, in light.of our Supreme

Court's ruling in Cerra v. East Stroudsburg Area School

District, 299 A.2d 277, 450 Pa. 207 (1973).

Secondly. the Gilbert opinion is based upon the
legislative history of Title VII, which indicates that sex
was only grudgingly included as a prohibited basis for
discrimination in employment, and upon the Bennett Amendment,
42 U.S.C. §2000e-2(h), which permits the continuation of
certain discrimination against women already deemed allowable

under the Equal Pay Act, 29 U.S.C. §206(d). The available
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evidence indicates that the intent underlying both the General
Assembly of Penmsylvania's adoption of the Pennsylvania Human
Relations Act in 1955 and its amendment of that Act in 1969

to include sex as a prohibited basis of discrimination was

far more liberal.

Finally, the Gilbert opinion rests partly on the fact that
the applicable EEOC Guideline was not adopted pursuant to any
particular statutory authority, "flatly contradicts the position
which the agency had enunciated at an earlier date’ and also
contradicts regulations adopted by the Wage and Hour Administrator,
29 C.F.R. §800.116(d) (1975). The applicable Pennsylvania
Human Relations Commission regulation, in contrast, was adopted
pursuant to express statutory authority, 43 P.S. §957(d). is
entirely consistent with the Commission's earlier guidelines
on the same subject, and is fully in harmony with the applicable
Opinion of the Attorney General, Op. No. 9, 4 Pa. B. __  ,

Feb. 23, 1974.
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: ARGUMENT

NETITHER THE SUPREMACY CLAUSE OF THE UNITED STATES CONSTITUTION
NOR THE DOCTRINE OF FEDERAL PREEMPTION REQUIRES THIS COURT

TO FOLLOW THE DECISION OF THE UNITED STATES SUPREME COURT IN

GENERAT, ELECTRIC CO. V. GILBERT, U.S. , 45 USLW
4031 (DEC. 7, 1976).
In General Electric Co. v. Gilbert, U.s, .

45 USLW 4031 (Dec. 7, 1976), the United States Supreme Court
has interpreted Title VII not to prohibit employers from
excluding pregnancy-related disabilities from otherwise
comprehensive employe sick pay plans. There is no conflict
between this and a state law which does prohibit such an
exclusion.

In enacting Title VII of the Civil Rights Act of 1964
(July 2, 1964, P.L. 88-352, 78 Stat. 253, 42 U.S5.C. §2000e
et seq.), Congress explicitly set forth its intent not to
preempt the field of employment discrimination and not to
create a law supreme over any existing or future state law
except to the extent that such a state law might permit or
require discrimination prohibited by the Civil Rights Act
of 1964: |

§708. Effect on State laws

Neothing in this title [VII] shall be deemed

to exempt or relieve any person from any

liability, duty, penalty, or punishment

provided by any present or future law of any

state or political subdivision of a State

othexr than any such law which purports to

require or permit the doing of any act which

would be an unlawful employment practice

under this title. (July 2, 1964, P.L.

83-352, Title VII, §708, 78 Stat. 262, 42
U.5.C. §2000e-7.)
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§1104. State Laws not Preempted.

Nothing contained in any title of this Act
shall be construed as indicating an

intent on the part of Congress to occupy

the field in which any such title operates
to the exclusion of State laws on the same
subject matter, nor shall any provision

of this Act be construed as invalidating any
provision of State law unless such provision
is inconsistent with any of the purposes of
this Act, or any provision thereof. (July
2, 1964, P.L. 88-352, Title XI, §1104, 78
Stat. 268, 42 U.S.C. §2000h-4.)

The purpose of these sections is plainly to foster and
protect the efforts of those states which have chosen to
attack employment discrimination more vigorously than the

federal government.l Agssociated General Contractors, Inc. v.

1. 1In the field of employment discrimination, Pennsylvania's
statutory prohibitions have frequently been more stringent than
those of the federal law. Pennsylvania adopted the Pennsylvania
Human Relations Act in 1955, fully nine years before Congress
adopted Title VII. The Pennsylvania Human Relations Act initially
applied to employers with twelve or more employees, Act of Oct.

27. 1955, P.L. 744, §4, and now applies to all employers with

four or more employees, Act of Oct. 27, 1955, P.L. 744, as amended
by Act of Jan. 24, 1966, P.L. (1965) 1525, §1, 43 P.S. §954(b),
while the scope of Title VII was initially limited to persons
having one hundred or more emplovees and is now limited to persons
employing fifteen or more employees. 42 U.S.C. §2000e(b), July

2, 1964, P.L. 88-352, §701, 78 Stat. 253; March 24, 1972, P.L.
92-261., §2, 86 Stat. 103.

The Pennsylvania Human Relations Act has always applied to
the Commonwealth of Pennsylvania and all its political subdivisions,
authorities, boards and commissions, Act of Oct. 27, 1955, P.L.
744, §4(b) 43 P.S. §954(b), while Title VII specifically exempted
states and political subdivisions of states until as recently as
1972, 42 U.S.C. §2000e(b), (Mar. 24, 1972, P.L. 92-261 §2, 86
Stat. 103), and still exempts the United States, a corporation
wholly owned by the Government of the United States, an Indian
tribe, or any department or agency of the District of Columbia
subject to Civil Sexvice regulations. Id.

Title VII also contains numerous other exemptions not found
in the Pennsylvania Human Relations Act, including discrimination
against individuals who are members of certain Communist or
Communist-front organizations, 42 U.S.C. §2000e-2(f), discrimination
pursuant to a bona fide seniority or merit system, 42 U.S5.C.
§2000e-2(h) ., and discrimination pursuant to veterans' preference
statutes, 42 U.S.C. §2000e-11.
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Altshuler, 361 F. Supp. 1293, (D. Mass. 1973) aff'd., 490
F. 2d 9 (1st Cir. 1974), cert. den., 416 U.S. 957..

A state law which defines sex discrimination more
comprehensively than Title VII defines it is not in conflict
with the purposes or provisions of Title VII, but merely attacks
the problem of irrational discrimination more vigorously.1 This
Honorable Court, therefore, is free to construe the law of
Pennsylvania so as to define the exclusion of pregnancy-related -
disabilities from comprehensive employe sick-pay plans to be
sex-discrimination, even though such an exclusion is not
considered to be sex discrimination under Title VII. Only
a reciprocal pair of state and federal interpretations would
be prohibited by the Supremacy Clause or by the doctrine of

federal preemption.

1. There are, of course, certain areas in which the
Pennsylvania Human Relations Act or other Pennsylvania statutes
might arguably be interpreted to place lesser burdens on employers
than Title VII or to require discrimination prohibited by Title
VII. In those instances, the Pennsylvania law must yield and
federal law will control. General Electric Corp. v. Com., Human
Relations Commission, 365 A.2d 649, Pa. , (1976); Op.
A.G. No. /1, Oect. 15, 1971 [Pa. Child Labor Law bar to employment
of female minors as newspaper carriers must yield to Title VII]:
Op. A.G. No. 82, Nov. 17, 1971 [record-keeping required by federal
affirmative action guidelines although arguably prohibited by
§5(b), Pennsylvania Human Relations Act]. (Cf. Rosenfeld wv.
Southern Pacific Co., 444 F.2d 1219, aff'g 293 F. Supp. 1219

(9th Cir. 1I971)) [California hours-and-weights law held inconsistent
with Title VII].
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This conclusion is buttressed by a recent decision of
the well respected New York Court of Appeals. In Brooklyn

Union Gas Co. et al.v. State Human Rights Appeal Bd. et al.,

_ Nyad ___m‘(l976), [Slip Opinion reproduced as Addendum

to Record in the present case], three cases decided on December
20, 1976, that Court reaffirmed its own prior holding that
disability due to pregnancy or childbirth must be treated the

same as disability due to other causes, after considering and

rejecting the contrary conclusion reached in General Electric

Co. v. Gilbert, supra. In the words of the Court's majority

opinion:

We are aware, of course, that the United
States Supreme Court has recently reached a
contrary result in construing §703(a) (1) of
Title VIT of the federal Civil Rights Act of
1964 (General Electric Co. v. Gilbert,

U.S. , decided December 7, 1976). The
pertinent provisions of that statute are
substantially identical to those of section

296 of the Executive Law of the State of New
York. The determination of the Supreme Court
while instructive, is not binding on our

Court . . . . Id., at NY2d . [Addendum
to Record, 1, Tm. 1.]

Even the dissent in Brooklyn Union Gas Co., supra, agreed

that General Electric Co. v. Gilbert, supra, was not controlling,

and found it not even persuasive:

The General Electric Compary case,
decided differently by the United States
Supreme Court (Gemeral Elec. Co. V. Gilbert,

U.S. , L5 US Law Week 4031 [U.S.

Dec. 7, 1976]), of course, is not determinative
or even influential in consideration of the
issues in these appeals. General Electric
involved a different statute . . . . On the
other hand, these appeals arise from the

state statute governing discrimination, the
Human Rights Law {(Executive Law, §296) . . . .
Id., at NY2d [Addendum to Record, 8].
TBreitel, C.J., dissenting].

-7 -
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THE REASONING OF THE UNITED STATES SUPREME COURT'S PLURALITY

OPINION IN GENERAL ELECTRIC CO. V. GILBERT CANNOT PROPERLY BE

APPLIED TO CONSTRUCTION OF THE PENNSYLVANTA HUMAN RELATIONS ACT.

The Gilbert opinion adopts an analysis which has already been

considered and properly rejected by this Honorable Court.

In applying the analysis of its Equal Protection

decisions ~- particularly Geduldig v. Aiello, 417 U.S. 484

(1974) -- to its consideration of what constitutes sex
discrimination under Title VII, the Gilbert Court has
apparently settled upon the characterization of pregnancy-
based distinctions as disability classifications rather than

sex classifications.?*

1. Th%s.development may perhaps be traced back to the
concurring opinion of Mr. Justice Powell in Cleveland Bd. of
Ed. v._LaEleur, 414 U.8. 632 (1974), 7 EPD Y9072, a case in which
the majority held the mandatory pregnancy leave policies of two
school districts to be unlawful as denials of Due Process. In
a thoughtful concurring opinion, Justice Powell argued that Equal
Protection rather than Due Process was the proper frame of
reference. In a footnote, he identified the distinction upon
which the Court's decision in two subsequent pregnancy cases --
Geduldig v. Aiello, supra and General Electric Co. wv. Gilbert
supra -- would turn: ,

"2. I do not reach the question whether sex-
based classifications invoke strict judicial
scrutiny, e.g., Frontiero v. Richardson,

411 U.S. 677 (1973), or whether these
regulations involve sex classifications at
all. Whether the challenged aspects of these
regulations constitute sex classifications

or disability classifications, they must

at least rationally serve some legitimate
articulated or obvious state interest."

7 EPD %9072, at 6535. {Emphasis supplied.]
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In Geduldig v. Aiello, supra, and now again in

General Electric Co. v. Gilbert, supra, the United States

Supreme Court has held that "exclusion of pregnancy from a
disability benefits plan providing general coverage is not

a gender-based discrimination at all." General Electric Co.

v. Gilbert, 45 USLW 4034,

This narrow reading of the term "sex-discrimination”
is directly contrary to the more liberal construction of the
same term already adopted by our own highest Court in its
judicial interpretation.of the Pennsylvania Human Relations

Act:

E
[P]regnant women are singled out and placed
at a disadvantage . . . on the basis of a
physical condition peculiar to their sex.
This is sex discrimination pure and simple.
Cerra v. East oStroudsburg Area School District,
799 A.2d 277, 280, 450 Pa. 207 (I1973). [Emphasis
supplied. ]

Moreover, this Honorable Court has repeatedly construed
Cerra to require that disability related to pregnancy or
childbirth be treated the same as disability related to any
other sickness or disease, not only for purposes of the
Pennsylvania Human Relations Act, but for Unemployment

Compensation purposes as well.

In Freeport Area Schocl District v. PHRC, 333 A.2d

873, 18 Pa. Cmwlth. Ct. 400 (1975}, President Judge Bowman

stated the Pennsylvania rule succinctly:

- [Plregnant women may not be treated
differently from any other employvee suffering
under a physical disability. Id., at 18 Cmwlth.
Ct. 407. — |
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The analysis made by the United States Supreme Court,
that the classification provisions in question were disability
classifications and not sex classifications, was considered
and rejected by this court in Freeport, as Judge Mencer's
dissent plainly shows:

I respectfully dissent . . . .

First: 1 believe the classification
provisions in question here, contrary to the
majority's analysis, are disability class-

ifications and not sex classifications. 1Id.,
at 335 A.2d 882, 18 Cumwlth. Ct. 417.

In Leechburg Area School District v. PHRC, 339 A.2d

850, 19 Cmwlth. Ct. 614 (1975), Judge Crumlish put it this way:

.. The underlying basis of Cerra v. East
Stroudsburg Area School District, supra, and
Freeport Area School District v. Pennsylvania
Human Relations Commission, supra, is that
pregnancy is a physical disability, though
naturally limited to the female sex, which
may not be treated differently from other
long-term physical disabilities suffered

by all employees.

Indeed, the federal analysis was again implicitly rejected
in Leechburg. when the following language was quoted with

approval:

"Similarly, in Hutchinson v. Lake Oswego
School District No, 7, 374 F. Supp. 1056

(D. Or. 1974) a failure to allow accumulated
sick leave to be applied to a pregnancy
leave was held to be sex discrimination

in violation of Title VII of the Civil
Rights Act of 1964 because males were
entitled to apply such sick leave to all
disabilities.” Id., at 19 Cmwlth. Ct. 622.

Dissenting in Leechburg from the majority's decision

that denying pregnancy leave benefits to unmarried female

- 10 -
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school teachers constituted a violation of the Pennsylvania
Human Relations Act, President Judge Bowman, in an opinion
joined by Judge Mencer, attempted to distinguish that case
from the Pennsylvania pregnancy rule, in the following language:

The subject of maternity leave employment

practices and their conditions as being

within the parameters of Section 5 of the

[Pennsylvania Human Relations] Act has

developed not because only women become

pregnant but because employment practices

peculiar to that biological condition may

not be accorded different treatment than

that accorded to males suffering from other

physical disabilities, as such disabilities,

pregnancy or otherwise, affect performance

of their responsibilities in their field of

employment. Id.

It appears, therefore, that the dissenters in Leechburg
did not disagree with the majority's statement that ''the
underlying basis'" of Cerra and Freeport 'is that pregnancy
is a physical disability . . . which may not be treated
differently from other long-term physical disabilities
suffered by all employees,' supra, 10.

Most recently, this Court has considered whether

discrimination because of pregnancy constitutes discrimina-

tion because of sex in the context of an unemployment

compensation appeal. Unemployment Compensation Board of

Review v. Latifah Perry, 349 A.2d 531, 22 Cmwlth. Ct. 429

(1975). In that case Judge Wilkinson stated for a unanimous
Court:

[W]le think the law is quite clear.
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. The Attorney General's opinion [No. 9,
dated February 7, 1974] correctly sets forth
the law to be that the Pennsylvania Human
Relations Act, Act of October 27, 1955, P.L.
744, as amended, 43 P.S. §951 et se q., requires

th_tpreﬁnancy be treated as any other disease.
349 A.2d, at 533,

This Honorable Court has, therefore, three times rejected

the analysis that pregnancy-related disabilities are sui generis

and that treating them differently from all other disabilities
is not sex discrimination. The federal plurality opinion, which
rejected the unanimous conclusion of all six United States
Courts of Appeal that had addressed the question, General

Electric Co. wv. Gilbert, supra, at 45 USLW 4037 [Brenman &

Marshal, J.J., dissenting], contains nothing that should cause

this Court to reverse its own well-reasoned prior decisions.

In particular, the Gilbert opinion contains little
argument to justify its basic conclusion that exclusion of
pregnancy-related disabilities is not sex-discrimination per
se. The major portions of the Opinion, rather, are devoted
to a description of the particular benefits program maintained
by General Electric, the legislative history of Title VII,
whether the female emplove respondents had demonstrated the
existance of any gender-based discriminatory effect resulting
from exclusion of pregnancy disabilities from coveragé, and

whether the EEOC Guidelines on pregnancy and childbirth

disability, 29 CFR §1604.10(b), ought to be followed.
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With regard to its basic conclusion, the High Court
relies almost exclusively on the rationale of its earlier decision

in Geduldig v. Aiello, supra. Quoting Geduldig, the Opinion

argues:

E

The . . . program does not exclude anyone

from benefit eligibility because of gender

but merely removes one physical condition

-~ pregnancy -- from the list of compensable

disabilities. While it is true that only

women become pregnant, it does nct follow

that every . . . classification concerning

pregnancy is a sex-based classification

. Normal pregnancy is an objectiVely
1dent1f1able phys.cal condition with unique

characteristics. 45 USLW 4034,

Significantly, the federal plurality opinion makes no
attempt whatsoever to answer the virtual flood of cogent
arguments against this analysis which were found persuasive in
the district and circuit courts below. Among these are the
difficulty of distinguishing disabilities related to pregnancy
from other "voluntary,” "planned,” or "intended,' disabilities
such as those related to smoking, venereal diseases, injury
incurred from self-inflicted wounds or dangerous sporting
activities, etc., and from risks specific to the reproductive
systems of men (e.g. prostatectomies, vasectomies, and
circumcisions); the fact that this analysis does not at all
explain or justify exclusion of disabilities arising from

unexpected complications of pregnancy; the fact that in light

of the religious and moral convictions of many with respect
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to birth contreol and abortion, pregnancy can hardly be termed
a "planned event;" etc.
In short, the Gilbert opinion reaches its basic result

by "cursory analysis,” General Electric Co. v. Gilbert, supra,

at 45 USLW 4034, and its conclusion should not therefore be

persuasive upon this Honorable Court.

The General Electric Co. v. Gilbert opinion is based upon

the legislative history of Title VII, which differs greatly

from that of the Pennsylvania Human Relations Act.

That the United States Supreme Court decision in

General Electric Co, v. Gilbert does nd more than interpret

Title VII is clear from the language of the plurality opinion
of Mr. Justice Rehnquist. Part I of the 0pinioﬁ notes, ''We
granted certiorari to consider this important issue in the
construction of Title VII." 45 USLW, at 4033. Part II con-
siders the meaning of the term "discrimination" in Section
703(a)(1l) of the 1964 Civil Rights Act and whether Congress,
in adopting this language, intended to incorporate into

Title VII the concepts of discrimination which have evolved
from court decisions construing the Equal Protection Clause of
the Fourteenth Amendment. 45 USLW at 4033. Finding its
Equal Protection decisions a ''useful starting point," Id.,

the Court concludes that its decision in Geduldig v. Aiello,

417 U.S. 484 (1974) "is precisely on point in its holding that

an exclusion of pregnancy from a disability benefits plan is
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not gender-based discrimination at all."” 45 USLW at 4034.
Part I1I of the opinion deals with the argument that "

this analysis of the congressional purpose underlying Title
VII is incomsistent with the guidelines of the EEOC." 45
USLW at 4036. The opinion concludes: 'We therefore agree
with petitioner that its disability benefits plan does not
violate Title VII because of its failure to cover pregnancy-
related disabilities." 45 USLW at 4037.

The concurring opinions of the two additional justices
who helped to make up the 6-3 majority also explicitly
characterize the majority holding as being that "General
Electric's exclusion of benefits for disability during pregnancy
is not a per se violation of §703(a)(l) of Title vII . . . .V
Id.

In reasoning toward its conclusion, the plurality opinion
expressly refers to the Bennett Amendment,l which the floor
manager of the bill said was added to Title VII in order to
"make it 'unmistakably clear' that 'differences of treatment
in industrial benefit plans, including earlier retirement plans
for women, may continue in operation if this bill becomes law.'

110 Cong. Rec. 13663-13664 (1964).f' 45 USLW 4036.

1. "It shall not be an unlawful employment practice
under this subchapter for any employer to differentiate upon
the basis of sex in determining the amount of the wages or
compensation paid or to be paid to employees of such employer
if such differentiation is authorized by the provisions of
section 206(d) of Title 29" 42 U.S.C. §2000e-2(h).

- 15 -
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While it is not expressly reflected in the plurality
opinion, the Gilbert Court was also undoubtedly aware of the
peculiar legislative history underlying the inclusion of 'sex"
as a prohibited basis of discrimination in Title VII.

After almost two weeks of passionate floor debate in
the House and just one day before the Civil Rights Act of
1964 was passed, Representative Smith, a principal opponent
of the original bill, offered an amendment to include sex
as a prohibited basis for unemployment discrimination, with
the words, "I do not think it can do any harm to this
legislation; maybe it will do some good.” 110 Cong. Rec.

2577 (1964); See Miller, Sex Discrimination and Title VII of
the Civil Rights Act of 1964, 51 Minn. L. Rev. 877, (1967);
Note, Classification on the Basis of Sex and the 1964 Civil
Rights Act, 50 Iowa L. Rev. 778, 791 (1965). Supporters of
the original bill opposed the amendment because they feared
that it would prevent passage of the basic legislation being
congsidered. Id.; See e.g., 110 Cong. Rec. 2581 (1964).

Thus relying upon a legislative history which indicated
only a grudging inclusion of sex as a prohibited basis of
discrimination, it is not surprising that the Gilbert majority
decided upon an equally grudging construction of the term
"sex discrimination.”

The apparent intent underlying both the Pennsylvania
General Assembly's adoption of the Pennsylvania Human Relations
Act in 1955 and its amendment of the Act in 1969 to include
sex as a prdhibited basis of discrimination, on the other

hand, is far more liberal.

- 16 -
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The Pennsylvania General Assembly's original intent is
apparent in Sections 2 and 12 of the Pennsylvania Kuman

Relarions Act:

Section 2. Findings and Declaration of Policy.

(a) . . . The denial of equal employment ;
and the consequent failure to utilize the pro-
ductive capacities of individuals to their
fullest extent, deprives large segments of

the population of the Commonwealth of earnings
necessary to maintain decent standards of
living, necessitates their resort to public
relief and intensifies group conflicts

(b) It is hereby declared to be the public
policy of this Commonwealth to foster the

employment of all individuals in accotrdance
with their fullest capacities regardless of

their . . . sex . . . and to safeguard their
right to obtain and hold employment without
discrimination . . . ." (43 P.S. §952)

Section 12. Construction and Exclusiveness of Remedy.
(a) The provisions of this Act shall be construed
liberally for the accomplishment of the purposes

thereof, and any law inconsistent with any
provisions hereof shall not apply. (43 P.S. §962)

% %

Significantly, no such language is contained in the

Civil Rights Act of 1964.

The same Pennsylvania General Assembly that voted to
amend the Pennsylvania Human Relations Act in 1969 to add
"sex" as a prohibited basis for discrimination, Act of July

9, 1969, P.L. 133, also unanimously adopted the Pennsylvania
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Equal Rights Amendment less than a year later.1

The 1969
amendment was reported out of committee without alteration
a mere six weeks after being introduced and was adopted by
both the House and Senate with no debate and only four
dissenting votes less than two months later.2

The intent of the Pennsylvania General Assembly in
adopting the Pennsylvania Human Relations Act, therefore, is
clearly independent of the intent of the United States Congress

in adopting the Civil Rights Act of 1964. Since the Gilbert

analysis is based upon the latter, it cannot properly be applied

to the former.

1. House Bill 1678, a Joint Resolution proposing to an
amendment to Article I of the Constitution of the Commonwealth
of Pennsylvania prohibiting the denial or abridgment of rights
because of sex, was passed by a vote of 190-0 in the House on
December 2, 1969 and, as amended, passed by a vote of 39-0 in
the Senate on March 17, 1970. On April 29, 1970, the House
concurred in the Senate amendments by a vote of 180-0. History
of House Bills and Resolutions, 1969-70, at A-231. -

As finally adopted May 18, 1971, the Equal Rights
Amendment reads:

"Equality of rights under the law shall not be

denied or abridged in the Commonwealth of

Pennsylvania because of the sex of the individual."

Const. Art. I, §28.

2. House Bill 567, Pr. No. 654 was introduced March 11,
1969, Reported by the Labor Relations Committee as committed
April 29, 1969, passed by the House (190-2) on May 6, 1969, and
passed without amendment by the Senate (44-2) on June 24, 1969.
History of House Bills and Resolutions, 1969-70, at A-77.
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The General Electric Co. v. Gilbert opinion rests partly

on analysis of the applicable EEOC Guideline which cannot

be applied to the applicable PHRC Regulations.

The Gilbert opinion, in reaching its conclusion despite
the existence of an EEOC Guideline adopting a contrary interpret-
ation, makes much of the fact that the EEOC Guideline was
not adopted pursuant to any particular statutory authority and
"flatly contradicts the position which the agency had enunciated
at an earlier date, closer to the enactment of the governing

statute." General Electric Co. v. Gilbert, supra, at 45 USLW

4036.

No such difficulty exists at the state level iﬁ
Pennsylvania. On the contrary, the Pennsylvania Human Relations
Commission's present regulation on Employment Policies Relating
to Pregnancy, Childbirth, and Childrearing, 16 Pa. Code
§41.101 - 41.104 (5Pa. B. 1299, May 17, 1975), was adopted
pursuant to express statutory authority to "adopt, promulgate,
amend and rescind rules and regulations to effectuate the
policies and provisions of [the Pennsylvania Human Relations]
Act,'" 43 P.S. §957(d); and is wholly consistent with the
Commission's initial guideline on the same subject, Pa. B.

Doc. No. 70-703, amended Pa. B. Doc. No. 71-2413, §2(D),
adopted shortly after the Pennsylvania Human Reltions Act was
amended in 1969 to include "sex' as a prohibited basis of

discrimination.

- 19 -
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Moreover, while the EEOC Guidelines differed from the
regulations adopted by the Wage and Hour Administrator under the

Equal Pay Act, 29 CFR §800.116(d) (1975), General Electric Co.

v. Gilbert, supra, at 45 USLW 4036, the Pennsylvania Human

Relations Commission's regulations are uncontradicted by other
state regulations and are fully in harmony with opinion of the
Attorney General, Op. No. 9, 4 Pa. B. __ , Feb. 23, 1974.

In the present case before this Honorable Court,
therefore, the regulations of the Penhsylvania Human Relations

Commission should be given stubstantial deférence. See Com.,

Human Relations Commission v. Feeser, 364 A.2d 1324, Pa.

(1976), at 364 A.2d 1327, notes 9-10.

- 20 -
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CONCLUSION

For all of the above reasons, it is respectfully
submitted that the plurality opinion of the United States

Supreme Court in General Electric Co. v. Gilbert, supra,

is not binding upon this Honorable Court, and should not
disturb the consistent and well reasoned analysis of the
basic issue in the present case already adopted by the
Supreme Court of Pennsylvania, this Honorable Court, the
Attorney General of Pennsylvania, and the Pennsylvania

Human Relations Commisgsion.
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JONES, J.:

We hold that the provisions of § 205(3) of our State's Disablility

Benefits Law do not operate to
sector that would otherwise be
Rights Law. The imperative of

the former.

" "We have held that an

shelter employment practices in the private
impermissibly discriminatory.under our Human

the latter overrides the permissiveness of

employment personnel policy which singles

cut pregnancy and childbirth for treatment different from that accerded

other instances of physical or medical impairment or disability is wrohibited

by the Human Rights Law

{(Union Free School Dist. No. 6,

Tovns of Islin and

Smithtown v New York State Human Rights Appeal Bd., 35 Nyzd 371;

poard of

Educ. of Union Free School Dist. No. 2, Bast Williston, Town of North Hema-

stead v New York State Div. of Human Rights, 35 NYZd £73: Matter of Board
: 1
of Lduc. of City of WN. Y. v State Div. of luman Rights, 35 NY2d 673;}. In
1. We are aware, of course, that the United States Suprome Court has recently

reached a contrary result in construing § 703 (a) (1Y of Title VII of the fed-

eral Civil Rights Act of 1964

{General Electric Co. v Gilbert, ve

r

decided December 7, 1976).

The pertinent provisions of

thar statute are sub-—

stantially identical to those of section 296 of the Executive Law ol the

(Cont,}

3

<

"Addendﬁm.to Record - Page 1"
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each of these cases the employment was in the public sector and we concluded
that a practice of differentiated treatment of prognancy-raluted disubility
came within the statutory Dbkan.

In the present cases we confront conceptually indistinguishable
personnel practices but now for the first time the emvloymenc 1s in the
private sector. This is said to call for a different conseduence because
the assertedly discriminatory practice is with respcct to benefits within
the amibit of the Disabllity Benefits Law (DBL), which is applicable to private
but not to public employment. Under the DBL, disability "caused by or

arising in connection with a pregnancy" is excepted from the minimum bene-

24

fits mandated Dby that law (§ 203([3])}. We are urged to held that the pro-

visions of the DBL rather than those of the iHuman Rights Law (HRL) establish

the nininum performance to be requlred of private employers -- in effect
that cempliance with tihe minimun standarcds of the DBL will excuse fallure

to compiy with the mandate of the HRL. We reject this conclusion.

There 15 an evident lncongruity between the DBL and the HRL, and
the determinative issue 1s which law shail be held to be operatively con-
trolling. Initially we note that the D3L (Werkmen's Compensation Law,
Art. 9}, adopted in 1949, was enacted as socioceconomic legislation designed
Lo assure economnic sugpport for working men and women temporarily unable

Lo continue thelr employment because of sickness or injury unconnected
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the determination of benefit cocverage and benefit levels (see Report of the
Joint Legislative Committee on industrial and Labor Conditions, Leg. Doc.
No. 67 [1949], p 44).

In 1965 the Human Rights Law (Executive Law, Art. 15) was amended
to prohibit discrimination in employment on account of sex. The new law
iaid down a blanket proscription applicable to 211 employers, public and
private, with more than three employees (E.L. § 292{51):; its objective
was quite different from, though not necessarily at odds with, the objective
of the DBL. "It shall be a discriminatory practice * * * for an employer,
because of tﬁe * k ok gwey of any individual f * * to discriminate acainst
such individual in compensation or in terms, conditions or privileges of
employment.” {Exec. Law, § 296[1][aj.)

l In the effort to reconcile the HRL and the DBL much attention
has been devéted in the courts below to the principle and mechanics of the
so-called doctrine of “implied repeal”. In our view it advances neither
analysis nor compreheniscn to treat the statutory relationship of the 1965
HRL to the 1943 DBL in the category of implied repeal. Indeed argument in
that formulation has been abandcned by the Iuman Rights Divisicn in our
Court. However the issue may be verbalized, the guestion is whether the
ezrlier and still existing sections of the DBL now relieve private employers
from the necessity of compliance with the mandate of the HRL. It docs not
have to‘ﬁé concluded that the HRL articulates a suparior command, or that
it reflects a worthier public policy than does the DEL; it suffices if it
be recognized that the HRL expresses a different command.

Analysis of the statutory predicament we confront may pe alded
by resort to another discipline and to the geometric concept of "skew lines"
-~ two nonparallel lines which do th intersect liowever far extended and
which accordingly do not lie in the same plane. So, too, here there 1s

no collision between the HRL and the DBL; they pass each other wilthout

"Addendum to Record - Page 3
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intersection. Each law is cast in terms of minimum regquirements, but
from different perspectives. As in other instances of concurrent inde-
pendent minima, one set of minimum requirements will be operative in
one c¢ircumstance, the other set in another circumstance. That this is
50 involves no contradiction or logical difficulty. Thus, at present for
employers wifh three or fewer employees, the operative minimum is only
that of the DBL; for all eothers it 1s that of the HRL. Or by way of
another perspective, if the HRL were to be repcaled ~- a contingency

realistically unthinkable, but perhaps illustratively useful -- the DBL

would once again become operative for all covered employment without the

necessity of reenactment. We do not hold, then, that the HRL struck down
the DBL; rather in areas within thelreach of both statutes the HREL rendered
the DBL dormant. In sum, the DBL and the HRi each lay down minimum demands
on employers. Whichever statute imposes the ygreater cbligation is the one
which becomes operative. In the cases before us it is the HRL.

To determine whether the DBL survived the enactment of the 1965
amendment to the HRL, or whether the latter impliedly repealed the former,
or whether, as we hold, the two statutes are to be read together as result-
ing in the imposition of two concurrent independent minimum standards. is
no arrogaticn of a legislative prercogdtive. It is rather, whatever may
be the outcome, the ordinary discharge of a familiar judicial responsibility.
There caﬁ”be‘no escape from what the.dissent characterizes as the "ranking
of statutes" if it is thereby intended to refer to the fact that the pro-
visions of either the HRL or the DBL must be held to be operative. The

dissent would hoid that the DBL sets the operative standard:; we hold that

in this instance it is.the HRL.

2. 'The situation would have been otherwise had the existing statute (the
DBL}, instead of setting a floor, contained provisions harring employers
from treating pregnancy-relatcd disability the same as nonpregnancy-related
disabilities. Then, indeed, the two statutes would have been repugnant.
They could not have continued to exist side by side; one would have had

to give way to the other.
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v

The private employers argue that it 1s significant that the
preexisting differentiated treatment permitted with respect to pregnancy
di;abilities under the DBL was not prohibited by explicit provision in the
1965 amendment of the HRL., This contention misconceives the thrust and
design of i HRL; it was intended as a blanket proscription. Surely
it cannct be accepted that each discriminatory practice in use in 1965,
whether existing by legislative grace or 1n conseguence of employment
custom or usage, should have been marked for explicit demise. Indeed, no

discriminatory practice was identified -- the very purpose of the HRL

. was by blanket description to eliminate all forms of discrimination, those

then existing as well as any later devised. To contend that, absent
explicit condemnation, ahy preexisting discriminatory practice wnich might
be said to have had legislative blessing prior to 1965 was assured continued.
acceptability would be la;gely to emasculate the new statute, intended as
it was to eradicate all discrimination. What 1s significant is the fact
that with the means so readily available to 1t the Legislature chose not
to exempt the benefits commanded by the DEL from the prohibiticn of the
HRL. That, as the dissent points cut, there was specific tailoring with
respect to certain exceptions underscores the polnt.

We agree with the dissent that there are differences, signi-
ficant economic and policy differences, betwecn public and private smploy- .
ment. We agree, tco, thait, absent issues of constitutio&al dimension ({of
which there are none with respect to the question now before us), the
Leagislature may take such differences into account in making different
provision with respect to the two types of employment. Indeed that 1is
what it did in the instance of disability benefit standards. Contrariwise,
and this is criﬁical in our view, this is precisely what the Legislature
did not do when it enacted the Human Rights Law, and particularly when
in 1965 it added sex as an impermissible basis for discrimination. 1In

the absence of a clearly expressed and explicitly manifested leyislative
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intention we could not aécept the conclusion that employees in the
private sector are to be permitted to suffer discrimination from which
employees in the public sector are protected.

It remains to make two other observations. In the first place,
with an awareness of the realities of legislative activity and inactiviry
and particularly the variety of reasons which may be ascribed thereto,
we attach no determinative significance to the failure of persisting
attempts at explicit legislative integration of these two statutes. Ques-
tionable as may be any reliance on legislative inact;vity, we would dis-
tinguish instances in which the legislative inactivity has continued in
the face of a prevailing statutory construction. Thus, "[wlhere the
practical constructicn of a statute is well‘known, the Legilslature is
charged with knowledge and its failure to interfere indicates acquiescence”

(Bngle v Talarico, 33 NYad 237, 242). Such is not the circumstance here,

however, for it is not until the anncuncement of our decision in tie present

‘cases that there may be said to be a final judicial determination as to

the operative relation between the Disability Benefits Law and the Human

Rights Law, with respect tc which future inactivity may someday arguably

~

be said to be significant.

Second, we set aside the spectres of assertedly prechibitive cost
predicted to accompany any provision of egual benefits for pregnancy-
relafed'disability. A court cannct responsibly be wholly indifferent to
the economic impact likely to attend its decisions, but neither can the
prospect of financial impactraictate ﬁhe judicial outcome. We do not
doubt that the eradicatioﬁ of sexual discrimination, as well as of imper-
missible discrimination in other categories, will normally be expansive
at least in the short run. We would violate our judicial responsibility,
however, were we to accept the pro;osition pressed on us by some that
while implementation of the Human Rights Law may procced apace where COSt

can be said to be acceptable, some erosion of the blanket prohibition
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must be tolerated where compliance may be expectéd to work Serious economic
distress. The very proper relevance of cost consideration enters tha
picture when determinations are to be made as to the particulars of imple-
mentation of the statutory mandate. In its presentaticn to us on these
appeals the Human Rights Division acknowledged its awvareness of very great
responsibility in this regard.

Finally, entirely aside from the core issue in these cases aé to
whether the provisions of the DBL operate tc cut back what would otherw:ise
be the responsibility of the employers under the HRL, in two of the cases
there was impermissible discrimination in the denial cof sick leave, a

benefit area outside the scope of the DBL. In both Brooklyn Union Gas and

Crouse-Irving Memorial Hospital, the Commissioner determined &that denial

of sick leave benefits constituted impermissible discrimination in the
circumstances. Accordingly, guite apart from any guestion as to the
impact of the DBL, the orders of the Human Rights Appeal Board sgould be
sustained to the extent that payment of sick leave was directed. In
cases in which the DBL was not involved we have previously held that a
personnel policy which singles cut pregnancy and childbirth for treatment

different from that accorded other forms of disability is prohibited by

the HRL (see authorities cited, supra, p 1).

In Brooklyn Union Gas and in American Airiines, the respective
orders of the Appellate Divisions should be reversed, and the orders of the

Human Rights Appeal Board confirmed; in Crouse-Irving the order of the

Appellate Division should be affirmed.

3. We were informed on the application for leave to appeal in Crousc-Irving
Memorial Hospital that the complainant's right to sick leave benefits was
no longer at issue and that she had been paid such benefits.
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Brooklyn Union Gas wv. NY5 Humén
Rights Appeal Bd. #495

Amer. airlines v. State Human
Rights Appeal Bd. =496

State Div. of Human Rights wv.
Crouse-Irving Mem. Hosp. T 8497

BREITEL, Ch. J. (dissenting):

I dissent and would affirm the judgments of the Appellate
Division in the Gas Company and the Airlines cases, and reverse the
judgmeht in the Hospital case and annul the determination.

The General Electric Company casc, decided recently by

the United States Suplreme Court {(General Elec. Co. v. Gilbert,

us , 45 US Law Week 4031 [US Dec. 7, 1%76]), of course, is not
determinative or even influential in consideration of the issues in

these appeals. General Electric involved a different statute and a

disability insurance program not affected, in any way, by any federal
statute conce;ned with disability insurance for employees in either
public or private employment. On the other hand, these appeals ar:ise
from. the stale statute governing discrimination, the Human Rights

Law (Executive Law, §296), and under the state statute providing for
disability benefits fqr disabilities unconnected with employment
(Workmen's Compensation Law, art 9] . The two sets of appeals share
in common the absence of a constitutional limitation proscribing

one result or mandating the other. The last is key to these appeals.
The questioﬂ is purely legislative and the standards to be applied
are those appropriate to judicial review and not those appropriate

to initiating social-econcmic policy or projecting, however right,

the social-economic preferenées of the court's members.

1

it

-;""_fm: -
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I dissent not because I accept any license in public or
private employment to discriminate invidiously against women. I do
so because, as the majority would undoubtedly recognize, and it 1is
but a truism, differences- among human beings, eilther as individuals or
as members of a class, may bé acknowledged and acted upon without legal
or moral vulnerability, provided the action is neither based on nor the
affect of a concept of inferiority or the imposition of a disadvantage
inappropriate to the difference. More important, I do so bescause the
Legislature, the body responsible for making such pplicy decisions, has
explicitly sanctioned the exclusion of pregnancy benefits from disa-
bility benefits coverage.

The Human Rights Law (Executiﬁe Law, §294, esp. subd 1, par
[a]) makes illegal in private and public employment invidious discrim-
ination based on race, national origin, creed, sex, marital status,
disability, and age. But the statute's proscriptions are not absolute,
and it does not purport, as indeed it cbuld_not properly, to be a
higher law outranking all other statute law.

Exceptions appear in the Human Rights Law itself. The
young may be denied access to liguor (id., subd.l, par [f]}. Neither
the vary young nor the aged are entirely protected against emplcyment
discrimination (see, id., subd 3-a}. Religious institutions may emp loy
only those of their own faith (id., subd 11).

Other statutory exceptions, not expressed in the Human
Rights Law, are equally well established. For example, public employee
retirement- plans discriminate on the basis of age, even for those not
yet 65, by imposing a minimum age reguirement (Retirement and Sccial
Security Law,.§2, subd 18; §70, subd a; §71, subd a). And this court
has reccgnized that even race ané ethnic origin may be given a pre-
liminary preference- in recruitment or selection in order to accommcdate
for discriminatory wrongs of the past or present (Alevy v. Downstate

I, P
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Med. Center, 39 NY2d 326, 336-337; see Broidrick-v. Lindsay, 39 ny2d

641, 647, 649).

lHence, even if Human Rights Law §296 were the only statute
to which the court was bound to look, thé issue in these cases would
be troublesome.- Complicating the matter is the unigue character of
pregnancy and all its incidents.

There is no longer any guestion that pregnancy-based
classifications of the type challenged in these cases poseé no consti-

tutional difficulties- (Geduldig v. Aiello, 417 US 484, 486-487, 496-

457). And as the Supreme Court has recently decided, pregnancy-related
disability exclusions are- permissible under Title VII of the Federal

Civil Rights Act, a similar antidiscriminaticon statute (Gencral Elcc.

il e niir

Co. v. Gilbert, us , 45 US Law Week 4031, 4033-4035 (US Dec. 7,

1976], supra; US Code, tit 42, §2000e-2}.

To be sure, in cases involving public school employment,
this court, interpreting section 296, has held thdt pregnant teachers
may not be compelled either to take a disability leave before they are
in fact disabled or to extend their leave beyend the pericd during

which they were actually disabled (Beard of Educ. cf Unicn Free School

Dist. No. 2, East Williston v. New York State Div. of Human Rights,

35 NY2d 673; Board of Educ. of Union Frece School Dist. No. 22, Towns

of Oyster Bay and Babyion v, New York State Div. of Human Rights, 35

NY2d 677). OFf course, these cases involved archaic discriminations
against women, mandating inveluntary disemployment, which, on the one
hand, regarded obvious pregnancy as indelicate for young children to
behold, and on the other hand, paternalistically reguired mothers to
tend thelir oewhorn personallfi The effect was impermissible, even
;f unintended or based on out~dated concepis of propriety.

Then, in another-public schocl case, this court determined

that so long as teachers generally were entitled to use sick and

—-3-
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sabbatical leaves to cover pericds of temporary physical dlsabll;ty,
the same could not be denied 1f by chance the period-of disability

were caused by pregnancy (Matter of Board of Educ. of the City of

New York v. State Div. of Human Rights, 35 NY2d 675). In light of

the City of New York case, it might be argued that denial of

disability benefits in this case would work a discrimination between
public school employment and other, private, employment. and, in
fact, it would. But public and private emplovment are different in
many respects, and the Legislature 1s entitled to- recognize those
differences. It has done soO.

Because public employment and private employment are
different, a discrimination i1n policy between them is not necessarily
an invidious one, obvicusly the only kind prohibited by the Human
Rights Law, although not so expressed. The costs of benefits 1in public
employment are borne by  the general taxpayer; they are not 1n private
employment. Most important, ﬁr;vate employers, except for regulated
monopolies, are - competitive with one another, not only within the
state but within the federal union, and often, for a state like New
York particularly, within the trading world. Then, too, there 1s a
substantially greater risk in the case ol private employment as com-
pared with public employment that certain burdens may discourage,
beyoﬁﬁ effective detection, the employment of the members of the
beneflited class. Thrs does not mean that the cholce to provide
coverage, onerous though 1t may be to private employment, should
not bermde, as was done with child labor and, within legislated
limits, discrimination for age, sex, race, éreed, or national origin.
The point is that the choice 1s, a legislative one t¢ be made
deliberately and should not be the product of judicial extrapola-
tion based on social and economic preferences, whether in the majority

or minority of this court.

"Addendum to Record - Page 11"



#'s 495-496-497
..5_
The Legislature made  that cholce by providing that the
Disakility Benefits Law should apply only to private amployment, and
then only to certain private employments. Hence, the Human Relations
Law 1s not the only statute. involved in ﬁhe cases now before the
court. On the contrary, these cases must be resolved by reference to
explicit provisions in the Disability Benefits Law (Workmen's Compensa-
tion Law, §205):

No employee- shall be entitled to benefits under
this article:

% * * x

3. for any period of disabilaty caused by or
arising in connection with a pregnancy .
This provision, not invelved in aﬁy of the previcus pregnancy-related
cases, should be dispositive of the 1ssue now presented. It reflects
the legislative choice, whether that choice was right or wrong on
social-economic grounds.

In 1949 the State adopted an innovative and forward-
locking program to provide disability benefits for disabled worxmen
not entitled to workmen's compensation (Workmen's Compensation Law,
art 9).. The counterpart to Workmen's Compensation in the proper sense
of the word, it was to cover illness or disease and theé conseguences
of accidents not arising in or out of the course of private employ-
ment. It was not to take care of "disabilities" due to other condi-
tions which prevented one from engaging in compensated employment.

It did not cover public emplﬁyment. (See, generally, Governor's
memorandum on approval of Workmen's Compensation Law, art 9, NY Legis
Ann, 1949, pp 263-264.) Thus pregnancy was deliberately and
explicitly excepted from coverags, and that has been the law since
1949 (sees 1949 Report of the Joint Legislative Commlttee on Industrial
ang Labor Conditions, Leg Doc No 67, p 44). Even since 1965, when
the Human Rights Law was amended to prohibit sex discrimination,

~5-
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repeated- efforts. in the-Legislature to eliminate the’ pregnancy exclu- B
sion of section 296-have- failed, undcoubtedly because” the change woulé
not conform with the- Legislature's wview of" the pattern and philoscophy

+” of the Disability Benefits Law {see 1965 Assembly - Intro. NoG. §56; 1871
Assembly Intro. No- 4000;- 1972 Assenbly Intro. No. 4000 and  11269; 1872
Sepate Intro. No. 9370: 1973 Assembly Intro. Neo. 1286, 4871 and 5286;
1973 Senate Intro. Ne. 2041; 1974 Assembly Intro. No. 1286 and 528&;
1974 Senate Intro. Ne. 2041). The bills and the efforts +to amend were
controversial, debated by legislative supportars- and opponents o the
liberalizing measures. These were-not bills- merely- filed and printed
to mollify neisy proponents (compare New-York Civil Libefties Unicn,
Legislative Memorandum No. 8, Jan. 28, 1972, with Commerce & Induscry

Associaticn of New York, Inc., Newslettexr 72:8, Feb. 24, 1872). The

bills were never passed, or even brought out of committee, despite
publicity and strenuous efforts.
It is-of interest, and relevant analytically, that while
the Disability Benefits-Law»was-first~being‘considered,‘and later &s
amendments- were- being proposed,- it was noted in- legislative studies
that there were  some- states- in-which there. were- statutes  providing’
for pregnancy disability benefits {see- 1948 Report cf the Joint
Committee: on Industrial-and Labor Relations, Leg Doc No 53, pp 35,
£9-71; N.J. Stat. Ann. §§43:21—é9, 43:21-39[e]; R.I. Gen. Laws
§28-41-8} . Thefe were even a few states that reguired that pregnant
© employees for periods before and after- delivery not be employed
{summary of State Labor Laws- for Women,- U.S. Department of Labor,
March 1969} . In this State unemployment- insurance: benefits were
denied to pregnant women unless. they. could show: that they were still

available for employment'(Matter'of'Steincr v, Cathoerwood, 31 AD2d

669, affd 25 NY2d 819).
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These differences in treatment show that there are
many choices to be made in providing for pecuniary benefits for
pregnant working women. These are legislative choices, influenced
by all sorts of economic and scocial factors, not excluding that
which determines whether fellow employees, employers, the consumers
of particular goods and services, OrU the general taxpayers should
bear the financial burden cf whatever costs such renefits entaal.
Influencing the choice of factors, of course, is the competitive
consequence on industries in a state which adopts one polic} or
another. It is not the function of the court to decide which
legislative choices were wise or unwise, or right or wrong, by
moral, economic, or social standards.

The majority's attempt to circumvent the clear expression
of the legislative will by appealing, impllc1tly if not expressly,
to the "higher law® values of the Human Rights Law is analytically
unsound. The approach engenders a ddngerous trend toward Jjudicial
arrogation of the legislative function.

It matters not how the majority characterizes its approach.
The fact is that the only way to reach its conclusion, other than by
adopting the properly rejected implied repeal argument, is by engaging
in aufanking of statutes. For the virtual nullity the majority makes
of the pregnancy exclusion can be explained only by subordinating the
specific provisions of the Disability Benefits Law to the general
policies of the Human Rights Law.

By finding a basis for ranking statutes as higher or
lower, the majority engages in a jurisprudentially and intellectually
dangercus excursion. I had always supposed, and still believe. that
it is the exclusive function of the Legislature, within constituticnal

iimits, to rank statutes, establish priorities, repeal or mcodify

- 7=
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{impliedly or expressly), and determine what is and should be -the
legislative policy of the State. Indeed, 1 had always supposed, and
still believe, that, putting aside controversial concepts of
"natural law" and, in the Anglo-American jurisprudence, the unique
P traditicn of the common law, there were only three ranks cof law,
constitutions, statutes, and local law or regulations authorized by
statute or constitution. I cannot accept judicial subranking within
these categories, substituting, as it does, the subjective or transi=-
tory views of a particular majority of a court for the mandates of
those entrusted with legislating state policy. The danger posed by
the majority's analysis is not to the purity of terminology, classi-
fication, or concept, but to the integrity of a judicial process
which does not recognize 1is limits. '
In section 205 of the Disability Benefits Law, the
Leyislature has spoken with clarity.and precision. It has been
informed repeatedly of the purpcrtedly dlserlminatory effect of
the pregnancy exclusion, yet it has never acted to change the pro-
visionf Under these circumstances, the rcsulﬁ rendered by the
majority 1s nothing less than a dircct and unwarranted overruling
of legislative directicns. 1f there 1s 1o repeal, there must be
implication, and if there 18 neither the "law-making" function of
a court is abused.

Accordingly, I dissent.

o -t e e e oS sl < 1 e e e 1
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In Brooklyn Unien Gas Co. v. Human Rishts Appcal Board:

Order reversed, with costs, the order of the Human Rights Appeal Board
confirmed and cross motion for enforcement granted. Opinion by Jones, J.
All coneur except Breitel, Ch. J., who dissents and votes to affirm in
an opinion in which Jasen, J., concurs.

in American Airlines v. Stacte Human Rights Appeal Board:

Order reversed, with costs, and the order of trhe Human Rights Appeal
Board confirmed. Opinion by Jones, J. All concur except Breitel, Ch. J.,
who dissents and votes to affirm in an opinion in which Jasen, J., concurs.

In State Division of luman Rights v. Crouse-Lrving Memorial Hospital:

Order affirmed, with costs. Opinion by Jones, J. All concur except
Breitel, Ch. J., who dissencs and votes Lo reverse in an opinion in
which Jasen, J., concurs.

Decided December 20, L1676
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OPINTITON

OPINION BY JUDGE ROGERS FILED: MAY 5, 1677

This 1s an appeal from an adjudication of thé Pennéyl%ania
Human Relations Commission holding that the appellant Upper Bucks
Cqunty Areca Vocational Technical School had discriminated against
an employe because of her sex In viéiaﬁion of Section 5(za) of the

Pennsylvania Human Relations Act (PHRA)I, b3 pP.S. §955(a).

Carole B. Anderson, a teacher, askéd the appellant School
to apply her accumulated sick leave to the total time she was
absent from her cmployment as a result of ﬁer pregnancy.2 The
appcellant refused Andéfson’s request because a provision of the
collective bargaining agreoement between it and its teachers ex-
cluded {rom "8ick Leave" any benefits for pregnancy. The pertinent

parts of sald provislons are: -

"Sick Leave. In any school year whenever
a professiconal or temporary professional em-
plove is prevented by illness or accidental
injury from following his or her occupation,
the school district shall pay to said employe
for ench day of absence the full salary to
which the employe may be entitled as if said
cnploye weroe actunlly engaped in the performance
af duly for a period of ten days. Such leave

1. Act Of October 27, 1955, P.L. 744, as amended.

A

Arvellee had accumulated 40 days of sick leave at the time
the request.  She wags absent from work due to preprnancy

vor 27 days. The total oick leave benefits lor 27 days at

fodevoon's dally rate ol $h9.73 anounted to S1,342.41.



o,

shall be cumulative from year to year. No
cmployve's salary shall be pald if the accidental
injury is incurred while the employe is engaged
in remunerative work unrelated to school dutles,
Additional davs may be approved by the School
Board as the exipencies of the case may warrant.,

-

"Maternity Leave. All female employes who
become pregnant are entitled to a period of child-
birth Ieave from thelr duties in the School Dis-
trict pursuant to the following provisos;

s - . -

e. All periods of childbirth leave
shall be deemed lecave without pay;
during which period sick leave and/or
other ‘benefits will not accrue." (Emphasis
in origlnal.) ’

Anderson filed a complaint with the Commission alleging that

the appellant's refusal of sick leave benefits for her pregnancy
was sexually based and that it violated Section 5(a) of the PHERA.
Fellowing unsuccessful efforts at conclliatlon, the partlies entered

inte a stipulation of fact<. The Commisslion thereupon decided
that:

ot

"2, Prepnancy-related disabillty is a
temporary disability which must be treated
in thoe same manner as, any other temporary
disability. Since pregnancy-related dis-
ability is a disability common only to women,
Lo treat it differently from other dicability
by extending inferior compensation, terms,
conditions and privileges of employment con-
stitule sex discrimination in violation of
Section 5(a) of the Pennsylvania itluman Rela-
tions Act."

and ordered the appellant to pay Anderson the amount of money

sho would have received if her reguest for sick leave had been



granted. The School has appealed.

Qur review of apﬁeals of a Commissiqn:order is limited
to determining whethef they are 1n accordance with law; whether
substantial evidence supports findings of facts necessary to
sustain the order; and whether the Commission properly exv“cised

its disceretion. Leechburg Area School District v. Human Relations

Commission, 19 Pa. Commonwealth Ct. 614, 339 A.2d 850 (1975).
Tne facts having beenIStipulated, our duty 1s only to decide
whother the appellant! s sick leave policy as 1t applies to pregnancy

Is an unlawlul discriminatory practice with respect to the privileges

i

of Anderson's employment.

Section 5(a) of the PHRA, 43 P.S. §955(a) pertinently -

declares that:

"It shall be an unlawful discriminatory practice,
unless based upon a bona fide occupational qualili-
cation . . .

(a) For_ any empnloyersbecause of the race, color,
religlous crced, ancestry, ape, scx, national origin
or non-Jjob rclated handicap or disability of any
indivicdual to refuse to hire or employ, or to bar or
to discharge from employment such irdividual, or to
otherwise discriminate against such Individual wirﬁ

respeel to compensation, hire, tepure, terms, condi-
tiona or priviie:

s of eupiovnvnl i{" the individual
in the besy wbile and most competent to perform the
service required, The provision of this parapraph
shall not apply, to (1) termination of employment
necause of the terms or conditions of any bhona fide
retfirement or pension plan, (2) operation of the terms
or conditions of any bona f{lide retirement or pensilon
nlan which have the eflfect of a minimum service re-
guirement, (3) operation of the terms or conditions
of any bhona filde group or employe insurance plan.”
(Cmphasis added. )




We first obscrve that it has been d?cided that the
exclusion of disability from pregnancy from the coverage of 2
State employment compensation disability insurance progran
does not amcunt to "lInvidious discrimination" under the Egqual

Protection Clause but that such an exclusion 1s a rationally

suppertable stopping point for benefits.  Gedu1dig v. Aiello,

L1t U.S. 48B4 (1974). We are, of course, also mindful that the
United States Supreme Ccourt has recently 5eld, with heavy reliznce
onéiigégg, that such an exclusion in a private employer's dis-
ability plan is not viclative of Section 702(a2)(1) of Title VII

of the Federal Civil Rights Act of 1964, 42 U.S.C. §2000e-2(a)(1).3

Cermernl Electric Co. v; Gilbert, U.S. » 50 L. Ed. 24 343

(1974). VWe are not constrained to reach in this case the result

reached in either Alello or Gilbert.

Discriminatory practices not constitutionally prohibited may

nevertheless be statutorily proscribed. The instant case is one

Eal

of stotutory interpretation, not one for constitutional analysis.

Union ¥roe School District No. 6°v. New York State Human Rights fipneal

Board, 35 N.Y. 2d 371, 320 N.E. 2d 859, 362 N.Y.S. 2d 139 (107h}

3. Scection 702(a){(1) reads:
"{a) It shzll be an unlawful employment practice for an
employer -

(1) to fail or refuse to hire or to dlscharge
any individual, or otherwise to discriminate
arainst any individual with respect to his compen-—
sation, terms, conditlons, or privileges of employ-
ment, becausce of such individual's race, color,
relipion, sex, or national origin.”

-4 -




This Court 1s not compclled by Gillbert's construction of Title
V11 ol the Federal Civil Rights Act of 1964 to construe the

Pennsylvania Human Relations Act in the same fashion. Eisenstadt

v. Baird, 405 U.S. 438 (1972); Commonwealth of Pennsylvania v.

The First School, Pa. . A.2d (No. 17 May Term,

1977, filed February 28, 1977). Congress has expressly provided
th#t State statutes defining sex discrimination more comprehensively
?han the Civil Rights Act of 1964 shall not be preempted or
superseded by Title VII of the Civil Rights Act of 196&.“ 42 U.s.C.

§2000e-7; 42 U.S.C. §2000h-4.

In addressing the challenge, based on statute, to the disability '
plan in Gilber{, the Supreme Court adopted the same rat101a1e$ it
used in Alello in deciding whether the plan there under considera-
tion offended the Equal Protection Clause; to Qit, (1) that the ex-
clusion of pregnancy related disability 1s not a prima facle case of
sex or gender classification, but rather a disability classification,—

and (2) that the complainant,.Gilbert, failed to carry the additional

burden of proving that the effect of this facially neutral classificats

4. Nor does the preemption provision of the Employe Retirement
Incone -Security Act of 1974 (ERISA), 29 U.S.C. §114L(a),
proevent a result different from that of Gilbert, because that
provision is not applicable to benefit plans established by a
State or its political subdivisions. See 29 U.S.C. §§1184(a),
1003(h) (1) and 1002(32). Furthermore, there is no evidence
in this record that the appellant's regulations are gualified
under ERISA,




was to discriminate against members of the female sex.s In
interpreting the anti-discrimination provision of Section 5(a)

of the PHRA, we disagree, as did all pre-Gilbert Federal Circuit-
Court opinions addrcsging Title VII issues, with the premise that
the execluslion of pregnancy related diuabillty is not scx c1h551 rfi-
cation. 6 We helieve that since pregnancy 1s unique to women, a
disability plan which expressly denies benefits for disability
arising out of pregnanéy is one which discfiminates against women

§
employes because of their sex.

i

5. Nr. Justice Stevens dissenting in Gilbert wrote that "the . . .
burden of proving & prima facie violation [of the Equal
Protection ClanL] is significantly heavier than the hrden
of proving a primz facie violation of a statuteory prohibiticn
against discrimination [and thus], the constitutional holdi ng
in C‘Quldlf v. Alello, 417 U.S. bgh, 41 L. E@. 24 256, g4 S.
Ce. 2485 (1974), does not control thg ques tion of statutory
interpretation presented by this case. Gilbert, surra,
UeSooat 5, 50 L.Ed.2d at 369. Post-Geduldig, pre-siltert,
Voderal Cilreuilt casces dealing with Title VII make the sarc

listinction as Mr. Justlice Stevens.

6. Mr. Justice Brennan also dissenting in Gilbert wrote:

"Today's holding not onTy repudiates the applicable
administrative guideline promulgated by the agency
charged by Coqwregs with implementation of the Act,

tut also rejects the unanimous conclusion of all six
Courts of Appeals that have addressed this question.

Soe Communlcation Viorkers of America v. A. T. & T. Co.
513 Fa2d 1028 (CAP-197%), petition for cert pending,

No. 7H-1601; Wetsel v. Liberty Mautual Ins. Co. 511 Fod
199 (CA3 197%), vacated on juris prounds, 424 US 737,

HT I, Id 2d N3G, 66 S Ct 1202 (1976); Gllbcrt v. General
ctch Co. 519 F2d G661 (CAl), cert granted, 423 US

“, N6 L Ed 2d 39, 96 S Ct 36 (1975); Tyler v. Vickery,
7 F2d 1089, 1097-1099 (CAS 1975); Satty v. Nashville
5

.)r*“‘

Co. 522 Fzd 850 (CAG 1975), petition for cert pend-

1, No. 75-5363 Hutchinson v. Lake Oswego School Dist.

9 ¥2d 901 (Cﬂg 1975), petiltion for cert pending,

5-1049."  Gilbert, supra, U.S. at , 50 L. Ed.
at 361.

RS o B NN o BN c—v o
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Turning now to Pennsylvania law, we find ample support
for our belief just stated in cases holding that pregnancy
based discrimination constitutes sex diserimination proscribed

by Scction 5(a) of the PHRA. In Cerra v. East Stroudsburg Area

School District, 450 Pa. 207, 299 A.2d 277 (1973), the Supreme

Court of Pennsylvania held that a school district regulation requir-
ing pregnant teachers to resign at the end of their fifth month of
pfcgnancy was contrary to Scction 5(a) of PHRA. Mr. Justice (now

Chiel Justice) Eagen there wrote:

"Mrs, Cerra's contract was terminated absolutely,
solely because of pregnancy. She was not allowed
to resume her duties after the pregnancy ended,
even though she was physically and mentally competent.
There was no evidence that the penalty of her services
as a teacher was or would be affected as a result of
the pregnancy.  Male teachers, who might well be
temporarily disabled from a multitude of i1llnesses,
have not and will not be so harshly treated. In short,
Mrs. Cerra and other pregnant women are singled out

and placed in a class to thelr disadvantage. They
are discharged from their employment on the basis of
a physical condition peculiar to their sex. This is
sox_discerimination pure and simple." Cerra v. East
Strowisburs Area School District, supra at 213, 29

.

9

A 24 at 200. (Emphasis supplied.)

In Ireeport Arca School District v. Pennsylvania Human Relations

Comnission, 18 Pa. Commonwealth Ct. 400, 407, 335 A.2d 873, 877

{197%), this Court, in addressing the validity of a collective

bargalning agreement's provision for compulsory unpaid maternity

'S

leave 3-~1/2 months prior to the predicted date of birth, like-



"The amendment to section 5(a), adding dis-
crimination on the basis of sex as an unlawful
activity upon which this action is predicated,
. . . mean{s]} that pr<rﬂ3nt wonen mwv not be
treated differently mployee
sulfceving under a pt _
(Ewphasis supplicd. ‘)___w(iodt,r:c)mn O:nllttd )

In Freeport, we also held that the fact that the dlscriminatory
practice was, as here, Iincorporated in a ceollective bargaining
agreement was no impediment to a challenge to its legality under

‘s setion 5(a) of PiRA.

In Leechburg Arca School District, supra, where we struck

down a pregnancy leave provision much like that in Freeport with
the additional feature that it was applicable only to married

preognant teachers, we saild:

-

"[Plregnancy is a physical disabillty, though naturally
1imited to the female sex, which may not be treated
differently from other long-term physical disabilities
suifered by all employees. In the instant case,
Appellant's policy of limiting maternity leave to
mzrried teachers, although facially differentiating
only between marricd and unmarried female teachers,

has the effect of ercating a condition precedent to

the ¢ligibility of an employee for disability leave

which must only be met by female teachers, and, as
such, constitutes sex dlscrimination under Section
5{s)." 1 Pa. Commonwealth Ct. 619, 339 A.2d

at 653

Further support for our interpretation of Section S(a) is

to be found in the Commission's regulations which provide:




"Temnorary. diudhi}j§y due to prepnaney or
childbirih. UWritten and unwritten omploymont
practices and policies regarding job benefits

and job security, including, but not limited

to, commencement and duration of leave, the
avallubility of extensions, the accrual of
seniority and other benefits and privileges,
reoinstatement and payment under any health or
temporary disability insurance or sick leoave
plan, formal or 1nfozmal, shall be applicd to
disabllity due to prepnancy or childbirth on

the same ternms and conditions as they are applied
to other temporary disabilities.®/ 16 Pa. Code
§41.103(a). (Emphasis in original.)

Thus we conclude that the appellant's practice of exclud-
‘ .
ing from disability coverage a disability unique to women,

riolates Section 5(a) of PHRA.

The appellant says that even 1f it 1s unlawful to exclude

disability as the result of pregnancy from a plan providing bene-

fits for disability for other causes, Anddérson is not entitled to

~benefits under this plan which gives benefits only for "{llness o

or zccidental injury." Pregnancy, it says, is neither an illness
nor an accldental injury. The argument 1s captious. If accepted,
we would be forced to commlt the absurdlty of declding that the

pellant's exclusion in its Marital Leave regulations of pregnancy

7. The Supreme Court, in Gilbert, supra, refused to follow a
similar EEOC guldeline. One reason .given for this refusal
to follow the pguidellne, which otherwise would be given
Tereot deference”, was that it was not adopted pursuant to _—
any particular statutory gprant of authority. Here, the

Pommi“c*op rerulntion was adopted pursuant to express
tutory authority to "adopt, promulgate, amend, and

ruucjnd rules and regulations to effectuate the policiles

i provisions of "{the Pennsylvania Human Relations Act]l.™

Sceetion Y(d) of PURA, 43 P.S. §957(d).




from disabiiity coverage 1s discriminatory, while holding that
Anderson, an apparent vietim of discrimination, is not entitled
to benefits because her disabllity is not from illness or acci-

dental injury. Unemnloyment Cempensation Board of Review v.

Perry, 22 Pa. Commonwealth Ct. 429, 431-32, 349 A.2d 531, 533
(1875), is instructive. We there held that an unemployment
compensation claimant‘who quit work because of pregnancy Qas,

Just as claimanﬁs quitting because of other disabilities, required
tg provide a doctor's‘statement that her‘health required her to

teriminate her employment. We there, by Judge Wilkinson, said:

"Somehow appellant insists that a voluntary
quit for reasons of pregnancy 1s a leaving for
a necessitous and compelling reason under a
recent oplnion of the Attorney General of Penn-
sylvania. Quite the contrary. The Attorney o
General's opinion correctly sets forth the law L
to be that the Pennsylvania Human Relations Act, :
Act of Cetober 27, 1955, P.L. 74k, as amended,

43 P.S8. §951 et seq., reguires that pregnancy be
treated as any other disease. Just as the employer
may not discharge the employee for pregnancy with-
oul a showing that In her particular case, the
vregnaney made her incapable of satisfactorily
fulfilling her arsigned tasks, so the employee

may not voluntarily qult’ because of pregnoncy and L
be elipible for unemployment compensation benefits
without a showing that her decision was based on

medlcal ndvicelV , !

Sc here, while pregnancy may not be illness or accidental injury,

it must under Pennsylvania law be treated as any other physical

Infirmity.

Appellant finally says that the Commission's decision

- 10 =




affects the §peration of the terms or conditions of a bonafide
group insurance plan and therefore falls within the exemption

in Secctilon 5(a) for plans having such effectn The appellant's
reference 1s to its Group Income Protection Plan (GIPP) which

is coordinated with its sick leave benefits8 and 1s described in

the parties' stipulation as follows:

"Under said Plan a disabled employe is paid $7 :
per school day for total disability resulting L
from an accident or sickness. Payments start '
: on the first day of disability due to accident
and the third day of disability due to sickness
and continue until all accumulated Sick Leave
has been used at which time an amount of $14 to
$20 per school day, depending upon the number of
sick days accumulated prior to disability, is
paid to the employe following termination of Sicek
Leave paid by Hespondent and continulng for as
long as two calendar years for any one continuous -
period of accident or illness disability."

GIPP docs not provide cbverage for pregnancy related disability.
Hence, the appellant says that the Commisslon's order will require
it to change the terms or conditions of its group insurance plan.

vr
we Qlsa

ree. The Commission's‘érder,in this case does not affect
GIPI benefits. First, the appéiiee never claimed benefits from
GIPP; and second, the amount of $1,342.71 thch the Commission
ordered the appellant to pay Anderson 1s the exact amount she would

be entitled to on account of sick leave and inclddes no GIPP benefits.

8. GIFP benefits are apparently paid from the proceeds of an
insurance policy. Sick leave benefits are paid by the
appellant.

- 1] -




Accordingly, we enter the following:
ORDER

AND NOW, this 6&th day of May » 1977, 1t is
ordered and decrced that the decision, order and award of the
Pennsylvenia Human Relations Commisslon be and it is hereby

affflirmed and that the appeal of the Upper Bucks County Area

Vocational Technical School be and iIs hercby dismissed.

i //// g 5

U Udore O3 -Rogerg, J.
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IN THE
COMMOHWEALTH COURT OF PENNSYLVANTIA

CARO! 2= B. ANDITRSON and
PENNOVLVANIA &0 2TE EDUCATION
ASSOCTATION, DY NOYER,

Ui >:rv. Hepr: ntatilve - . .
V. NO. 727 C.D. 1976
UPPER BUCKS COUNTY AREA VOCATIONAL |
TECHNICAL 3CHOOL, H
! Appellant

CO\nkWE FALTH OF PENNSYLVANIA,
‘*YIVA‘IA HUMAN RELATIONS

CO”TTSSi N, _

Party Appellee :

ORDER.

AND NOW, this 5th day of May , 1977, it is

ordored and decreed that the declsion, order and award - “he
Fennsylvania tHuman Relations Copmission be and it is her. y
affirmed and that the appeal of ihe Upper Bucks Coun._  Area

Vocutional Technical School be and %s hereby dismissed.
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Supreme @ourt of Pernsylvania

. ?nsftm éaistrirt

.- ane® Catherine E. Lyden

VoA IO MDTARY

PHILADELPHIA, 19107
May 3, 1978

John J. Hart, E=sq.,

Tower, Bowen & Valimont

64 North Maln Street

Sellersville, Pa, 18960
Tn re: Carole B. Anderson et 2l. v. Upperx
Bucka County Area Vocation Technfcal Scheol
Petitioner, v. Cormonwenlth of Fenna. ete.
No. 3055 Allpcatur Docket

Dear Mr, Hart:

This is to advise you that the Supreme Court

has entered the following Order on the Petition for Allowance
of Appeal in the above-captioned matter:

"patition Denied this 2nd day of May, 1978 -

Per Curianm"

Very truly yours,:

Y AT }/
Wl e
Sally Mé;os
SM:mb Prothonotary

cC: Jamea D, Keency, Eaq.,
CC: Cleckner & Fearen, Fsqas,.
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OPINTION

OPINION BY JUDGE ROGERS FILED: MAY 5, lé??

This is an appeal from an adjudication of the Pennsylvania
Human Relations Commission holding that the appellant Upper Bucks
County Area Vocational Technical School had discriminated against
an employe becéuse of her sex in violation of Section S(a) of the

Pennsylvania Human Relations Act (PHRA)l, 43 P.S. §955(a).

Carole B. Anderson, a teacher, asked Lhe appecllant School
to apﬁly her accumulated sick leave to the total time she was
absent from her employment as a fesult of her pregnancy.g The
appellant refused Anderson's request because a provision of Lhe
collective barpaining apgreement between it and its teachers ex-
cluded from "Sick Leave" any benefits for pregnancy. The pertinent

parts of said provisions are:

"Sick Leave. In any school year whenever
a professional or temporary professional em-
ploye is prevented by illness or accidental
injury from following his or her occupation,
the school district shall pay to said employe
for cach day of absencoe the Full salary to
which the employe may be entitled as 10 sald
cuploye were actually enprapged in Lhe performance
of duty for a perlod of ten days. Such leave

1. Act Of October 27, 1955, P.L. 74, as amended.

2. Appellee had accumulated U0 days ol sick leave at the time
of the request. OGhe was abosent [rom work due to proeopnancy.
for 27 days. '"The total sick leave benefits [for 27 days at
Anderson's dally rate of $H9.73 amounted to $1,342.41.




' shnll be cumulative from year to year. No
employe's salary shall be paid 1f the accidental
injury is incurred while the employe is engaged
in remunerative work unrciated to school duties.
Additional days may be approved by the School
Board as the e;igencies ol the case may warrant.

"Maternity Lcave. All female employes who '
become pregnant are cntitled to a period of child-
birth leave from their duties in the School Dis-
trict pursuant to the following provisos;

e. A1l periods of childbirth leave
shall be deemed leave without pay;
during which period sick leave and/or
other benefits will not accrue.” (Emphasis
in original.)

Anderson Ciled a complaint with the Commission alleging that

the appellant's refusal of sick leave benefits for her pregnancy
was sexually based and that 1t violated Section 5(a) of the PHRA.
Following unsuccessful efforts at conciliation, the parties entered

into a stipulation of facts. The Commission thereupon decided

that:

"2,  Pregnancy-related disability is a
temporary disability which must be treated
in the same manner as any other temporary
disability. Since pregnancy-related dis-
ability is a disability common only to women,
to treat it differently from other disability
by extending inferior compensation, terms,
conditions and privileges of employment con-
stitute sex discrimination in violatlon of
Scetion 5(a) of the Pennsylvania Human Rela-
tions Act." '

and ordered the appellant to pay Anderson the amount of moncy

she would have received 1f her request for sick leave had beecn




granted. The School has appealed.

Qur review of appeals of a Commission order is limited
to determining whether they are in accordance Qith law; whether
substantial evidence supports findings of [lacts necessary to
sustain the order; and whether the Commission properly exerciéed

its discretion. Leechburp Area School District v. Human Relations

Commission, 19 Pa. Commonwealth Ct. 614, 339 A.2d 850 (1975).

The facts having been stipulated, our duty is only to decide
whether the appellant's sick leave policy as it applies to pregnancy
is an unlawful discriminatory.practice with respect to the privileges

ol Anderson's employment.

Section 5(a) of the PHRA, 43 P.S. §955(a) pertinently

declares that:

"It shall be an unlawful discriminatory practice,
unless based upon a bona fide occupational quallfi-
cation '

(a) For any employer because of the race, color,
religious creed, ancestry, age, S5CX, national origin
.or non-job rclated handicap or disability of any
jndividual to refuse to hire or cmploy, or to bar or
to discharge from empleoyment such individual, or to
otherwise discriminate against such individual with
respecl to compensation, hire, tenure, terms, condi-
Tions or priviiepes ol cuployment, if the individual
is The best able and most compelent to perform the
service required, The provision of this parapraph
shall not apply, to (1) tcerminatlion of cmployment,
tecause of Lhe terms or conditions of any bona fide
retirement or pension plan, {(2) operation of the terms
or conditions of any bona [{ide retirement or pension
plan which have the elfecct of a minimum service re-
quirement, (3) operation of the terms or conditions
of any bona {ide group or employe insurance plan."
(Emphasls added.)




/]
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We first observe that it has becn d?cidcd that the
exclusion of disability from pregnancy from the coverage of a
State employment compensation disability insurance program
does not amount Lo “invidious discriminatibn" under the Eqgual
Protection Clause but that such an exclusion is a raﬁionally

supportable stopping point for benefits. Geduldig v. Aicllo,

17 U.S. 484 (1974). We are, of course, also mindful that the
United States Suﬁreme Court has recently held, with heavy reliance
on Alello, that such an exclusion in a privatc cmployer's dis-
ability plan is not violative of Section 702(a)(1) of Title VII

of the Federal Civil Rights Act of 1964, 42 U.S.C. §20000—2(a)(1).3

General Electric Coc. v. Gilbert, Uv.s. . , 50 L. Ed. 24 343

(1876). Ve are not constrained to reach in this case the result

reached in either -Aiellc or Gilbert.

Discriminatory practices not constitutionally prohibited may
neverﬁheless be statutorily proscribed. The instant case is one Aé/
of statutory interpretation, not one for constitutional analysis.

Union Free School District No. 6 v. New York Statc.liuman -Rights Appceal

Board, 35 N.Y. 2d 371, 320 N.E. 24 859, 362 N.Y.S. 2d 139 (1974).

3. Section 702(a)(l) reads:
"(a} It shall be an unlawful employment practlce for an
employer -

(1) to fail or refuse to hirc or to djucharge
any individual, or otherwise to discriminate _
apainst any 1ndlv1dual with PGQDFCL to his 007hon—
sation, terms, conditions, or pr1v11egeu of emoloy-
ment, becausc of such 1ndiv1dud1'“ race,; coler;
religion, sex, or national origin:"




This Court is not compelled by Gilbert's construction of Title
VII of the Federal Civil Rights Act of 1969 to construe the

Pennsylvania Human Relations Act in the same fashion. Eisenstadt

v. Baird, 405 U.S. 438 (1972); Commonwealth of Pennsylvania v.

The First School, Pa. . A.2d (No. 17 May Term,

1977, filed February 28, 1977i. Conpress has expressly provided

that State statutes defining sex discrimination more compfehensively}éﬁ
than the Civil Rights Act_of 1964 shall not be preempted or 47
superseded‘by Title VII of the Civil Rights Act of ;L961$.14 42 u.s.cC.

§2000e-7; 42 U.S.C. §2000h-U.

In addressing the challenge, based on statute, to the disabililty
plan in Gilbert, the Supreme Court adopted the same rationales it
used in Aiello in deciding whether the plan there under considera-
tion offended the Equal Protection Clause; to Qit, (1) that the ex-
clusion of pregnancy related disability is not a prima lfacie casc of
sex or gender classification, but rather a disability classification,
and (é) that the complainant, Gilbert, falled to carry the additional

burden of proving that the effect of this facially neutral classificatic

4. Nor does the preemption provision of the Employe Retirement
Income Security Act of 1974 (ERISA), 29 U.S.C. §1144(a),
prevent a result different from that of Gilbert, because that
provision is not applicable to benefit plans established by a
Statce or its political subdivisions. Sce 29 U.L5.C. §€11040(a),
1003(h) (1) and 1002(3?2). Furthermorc, there is no cvidenee
in this record that the appellant's regulations arve quialibied
under BERISA.
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was to dilscriminate against members of the female sex.5 In
inﬁerpréting the antl-discrimination provision of Section 5(a)

ol the PHRA, we disagree, as did al} pre-Gllbert Federal Circuit
Court opinlons addressing Title VII issues, with.lhe premise ﬁhat
the exclusion of pregnancy related disability is not sex classifli-
cation.6 We belileve that since prégnancy is unique to women, a
disability plan which expressiy denies beneflits {or disabllity
arising out of pregnancy is one which discriminates against women

employes because of their sex.

5. Mr. Justice Stevens dissenting in Gilbert wrote that "the . .
burden of proving a prima facle violation [of the Equal
Protection Clause] is significantly heavier than the burden
of proving a prima facile viclation of a statutory prohibition
apainst discrimination [and thus], the constitutional holding
in Geduldig v. Alello, 417 U.S. 484, 41 L. Ed. 2d 256, 94 S.
Ct. 2485 (1974), does not control the question of statutory
interpretation presented by this case.'" Gilbhert, sunra,

U.S. at , 50 L.Ed.2d at 369. Post-Geduldir, pre-Gilbert,
Federal Circult cases dealing with Title VII make the same
distinection as Mr. Justice Stevens.

6. Mr. Justice Brennan also dissenting in Gilbert wrote:

"Today's holding not only repudiates the applicable
administrative guideline promulpated by the agency
charged by Congress with implementation of the Act,

but also rejects the unanimous conclusion of all six-
Courts of Appcals that have addressed this guestion.

Sce Communication Workers of America v. A, T. & T. Co.
513 F2d 1024 (CA2-1975), petition for cert pending,

No. 74-1601; Wetzel v. Liberty Mutual Ins. Co. 511 F2d
199 (CA3 197%), vacated on juris grounds, 424 UsS 737,

47 L Ed 24 435, 96 S Cct 1202 (19706); Gilbert v. General
Flectric Co. 519 F2d 661 (CA4), cert pranted, 423 US
822, U6 L Ed 2d 39, 96 3 Ct 36 (1975); Tyler v. Vickery,
517 IP2d 1089, 1097-1099 (CAS 1975); Saltty v. Nashville
Gas Co. 522 ¥2d 850 (CAG 1975), petition for cert pend-
ing, No. 75-536; Hutchinson v. Lake Oswepo School Dist.
519 Fad 961 (CA9 1975), petition for cert pending,

No. 75-1049." Gilbert, supra, U.S. at , 50 L. E4d.
2d at 361. : ,




Turning now to Pennsylvania 1aw, we find ample support
for our belief just stated in cases holding that pregnancy
based discrimination constitutes sex discrimination proscribed

by Section 5(a) of the PHRA. 1In Cerra v. East Stroudsburg Area

School District, 450 Pa. 207, 299 A.2d 277 (1973), the Supreme

Court of Pennsylvania hold that a school district regulation requir-
ing pregnant teachers to resign at the end of their fifth monih of
pregnancy was contrary to Section 5(a) of.PHRA. Mr. Justice (now

Chief Justice) Eagen there wrote:

"Mrs. Cerra's contract was terminated absolutely,
solely because of pregnancy. She was not allowed

to resume her duties after the pregnancy cnded,

even though she was physically and mentally competent.
There was no evidence that the penalty of her services
as a teacher was or would be affected as a result of
the pregnancy. Male teachers, who might well be
temporarily disabled from a multitude of illnesses,
have not and will not be so harshly treated. In short,
Mrs. Cerra and other pregnant women arc singled out

and placed in a class to their disadvantage. They

are discharged from their employment on the basis of

a physical condition peculiar to their sex. This is "
scx discrimination pure and simple." Cerra v. East
stroudsburg Area School District, supra at 213, 299
A.2d at 280. (LEmphasis supplied.) :

In Freeport Area School District v. Pennsylvania Human Relations

Commission, 18 Pa. Commoriwealth Ct. 400, ko7, 335 A.2d 873, 877

(1975), this Court, in addressing the validity of a collective
barpgaining agreement's provision for compulscory unpaid maternity

leave 3-1/2 months prior to the precdicted date of birth, like-
wise held that:

e
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"The amendment to section H(a), adding dis-
crimination on the basis of sex as an unlawful
activity upon which this action is predicated,
. . mean{s] that pregnant women may not be
treated differently from any other enployee

sul foring under a physical disability."

{(Emphiasis supplied.) (foolnoles omitted.)

In Freeport, we also held that the fact that the discriminatory

practice was, as here, incorporated in a collective bargaining

agreement was no impediment to a challenge to its legality under

Section 5(a) of PHRA.

In Leechburg Arca School District, supra, where we struack

down a pregnancy leave provision much 1like that in Frcepeort with

the additional feature that it was applicable only to marricd

pregnant teachers, we sald:

"[plrepnancy is a physical disability, thouph naturally
1imited to the female scx, which may not be treated
differently from other long-torm physical disabilities
suf'fered by all employees. In the instant casc,
Appellant's pollcey of limiting maternity leave Lo
marricd teachers, althouph facially differentiating
only between married and unmarricd fcemale teachers,
has the effect of creating a condition precedent to
the eliribility of an employee for disability leave
which must only be mei by lemale teanchers, and, as
such, constitutes sex discrimination under Section
5(a)." 19 Pa. Commonwealth Ct. 619, 339 A.2d

at 853.

Further support for our interprctation of Section 5(a) is

to be found in the Commission’'s regulations which provide:

-8 -
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"Tomporary disabillity dne Lo precnaney or
chiTubirth, Writien and unwritton cmployment
practices and policies roparding job benefllits
and job sccurity, including, but not limited
to, conmencement and duration of leave, the
availability of extensions, the accrual of
seniority and other beneflits and privilepges,
reinstatoment and payment under any health or
temporary disability insurance or siek leave
plan, Tormal or informal, shall be applied to
disability due to pregnancy or childbirth on
the same terms and conditions as they arc applied
to other temporary disabilifies."/ 16 Pa. Code

§U1.103(a}. (imphasis in original.)

Thus we conclude that the appellant's practice of exclud-

ing from disability coverapge a disability unique to women,

violates Section 5(a) of PHRA.

The appellant says that even if it 1s unlawful to exclude

disability as the result of pregnancy from a plan providing bene-

fits for disability for other causes, Anderson is not entitled to

benefits under this plan which glves benefits only for "illness

or accidental injury.

nor an accidental injury. The argument is captious. If accepted,

" Pregnancy, it says, is neither an illncess

we would be forced to commit the absurdity of deciding that the

appellant's exclusion in its Marital Leave

.

The Supreme Court, in Gilbert, supra, refused to follow a
similar EEOC puideline. Onc reason piven for this reflusal
to follow the guideline, which otherwise would be given
"orreat deference", was that 1t was nol adopted pursuant to
any particular statutory grant of aulhovity. lHere, the
Commiasion reprulation was adopted purcuant to oxpress
stntutory authority to "adopt, promulpate, amend, and
resceind rules and repulations to effecetuate the policies
and provisions of "[the Pennsylvania Human Helations Act]."
Section 7(d) of PHRA, 43 P.S. §957(d).

repulatlions of pregnancy
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from disability covefage is diseriminatory, while holding that
Anderson, an apparent victim of discrimination, is not entitled
to benefits because her disability 1s not from illness or acci-

dental injury. Unemployment Compensation Board of Review v.

Perry, 22 Pa. Commonwealth Ct. 429, 431-32, 349 A.2d 531, 533
(1975), is instructive. We therc held that an unemployment
compensgsation claimant who quitAwork because of pregnancy was,

just as c¢laimants quitting because of other disabilities, required
to provide a doctor's statement that her health reqguircd her to

terminate her employment. We there, by Judge Wilkinson, said:

"Somehow appellant insists that a voluntary
quit for reasons of pregnancy is a leaving for
a necessitous and compelling reason under a
recent opinion of the Attorney General of Penn-
sylvania. Quite the contrary. The Attorney
Gencral's cpinion correcctly sets forth the law
fo be that the Pennsylvania Human Relations Act,
Act of October 27, 1955, P.L. 744, as amended,
43 P.S. §951 et seq., requires that pregnancy be
treated as any other discase. Just as the employer
may nct discharge the employee for pregnancy with-
cut a showing that in her particulnr case, the
prepnancy made her incapable of satisfactorily
fulfilling her assigned tasks, s0 the cmployee
may not voluntarily guit because of pregnancy and
be elipgible for unemployment compensation bencfits
without a showing that her decision was bascd on
medical advice."

So here, while pregnancy may not be illness or éccidental injury,
it must under Pennsylvania law be treated as any other physical

Infirmity.

Appellant finally says that the Commission's decision

- 10 -




affects the operation of the terms or conditions of a bonafide
group insurance plan and therefore falls within the exemption
in Section-S(a) for plans having such effect. The appellant's
reference is to its Group Income Irotection Plan (CGIPP) which
is coordinated with its sick leave bcnefitsB and is described in
the parties' stipulation as follows:

"Under said Plan a disabled employc is paid $7

per school day for total disability resulting

from an accident or sickness. Payments start

on the first day of disability due to accident

and the third day of disability due to sickness

and continue until all accumulated Sick Leave

has been used at which time an amount of $14 to

$28 per school day, depending upon the number of

sick days accumulated prior to disability, is

paid to the employe following termination of 8ick

Leave paid by Respondent and continuing Cor as

long as two calendar years for any one continuous

period of accident or illness disablility.'"
GIPP does not provide coverage for pregnancy related disnbi}ity.
Hence, the appellant says that the Commission's order will require
it to change the terms or conditions of-its group insurance plan.
We disapgree. The Commission's order in this case does not affect
GIPP benefits. First, the appelleé never claimed benefits from
GIPP; and second, the amount of $1,342.71 which the Commission

~ordered the appellant to pdy Anderson is the exact amount she would

be entitled to on account of sick leave and includes no GIPP bencfits.

8. GIPP benefits are apparently paid (rom the proceecds of an
insurance policy. Sick leave benefits are paid by the
appcllant.




Accordingly, we enter the following:
0ORDIER

AND NOW, this S8th  day of - May

, 1977, it is

ordéred and decreed that the decision, order and award of the

Pennsylvania Human Relations Commission be and it is hereby

affirmed and that the appeal of the Upper Bucks County Area

Vocational Technical School be and is hereby dismlascd.

e <7
i/ 7

TiTGodore 0% Rogerp, J.
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DISSENTING OPINION BY JUDGE MENCER ~ Filed: May 5, 1977

I respectfully dissent. The pertinent part of the colled-
tive bargaining agreement in question reads:

“"Sick Leave. 1In any school year whenever a profes-
sional or temporary professional employe is prevented
by illness or accidental injury from following his or
her occupation, the school district shall pay to said
employe for each day of absence the full salary to which
the cmploye may be entitled as if said employe were
actually engaged in the performance of duty for a period
of ten days. Such leave shall be cumnulative from year to
iyear. No employe's salary shall be paid if the accidental
injury is incurred while the employe is engaged in remun-
erative work unrelated to school duties. Additional days
may be approved by the School Board as the exigencies of
the case may warrant."

Carole B. Anderson, a teacher, requested her employer,
Upper Bucks County Area Vocational Technical School, to pay her
under the above sick leave provisions for the-days she was absent
from her employment as a result of her pregnancy. When her employer
refused to do so, she filed a complaint with the Pennsylvania Humarl
Relations Commission, alleging that her employer had violated Sec-
tioﬁ 5(a) of the Pennsylvania Human Relations Act,1 43 P.S. § 955(4).

1 agree that the instant case is one of statutory inter-
pretation, not one for constitutional analysis, and that the cases of

Geduldig v. Aiello, 417 U.S. 484 (1974), and General Electric Co.'ﬁ.

Gilbert,  U.S. , 50 L. E4. 2d 343 (1976), are not controlling

here. Yet the following reasoning and logic of those decisions have

1
§§ 951-963.

Act of October 27, 1955, P. L. 744, as amended, 43 P.S.

1-
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relevance to this case.

A reading of the collective bargéining agfeement discloses
that there is no illness or accidental injury from which men are pto-
tected and women are not. Likewise, there is no illness or accidehtal
injury from which women are protected and men are not.

Pregnancy-related disabilities constitute an additional
risk, unique to women, and the failure here of the employer to com~
pens?te them for work loss due to this risk's becoming a reality does
not destroy the parity of benefits accruing to men and women alike
by the terms of the sick leave provision under attack in the instant
case. The majority holds that the employer in this case is guilty of
sex discrimination in not providing compensation for pregnancy-related
disabilities, although an employer who provided no sick leave benefits
at all would not have discriminated on the basis of sex.

While it is true that only women can become pregnant, it
does rot follow that every classification concerning pregnancy is a

sex-based classification. Geduldig v. Aiello, supra. Here the employe

simply contends that, although she has received sick leave benefits
equivalent to that provided all other employes, she has suffered dis-
crimination because she encountered a risk that was outside the protec~

tion of sick leave provisions in the collective bargaining agreement.

21n General Electric Corp. v. Human Relations Commissiony
Pa. , 365 A. 2d 649 (1976), our Suprcme Court based its
decision primarily on certain principles of fair-employment law which
have cmerged relative to the interpretation of Title VII of the Civil
Rights Act of 1964 and utilized them to construe Section 5(a) of the
Pennsylvania Human Relations Act,

2.
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!
I do not view such facts to constitute, under the Pennsylvania Humhn
Relations Act, sex discrimination for which the. employer may be held

3

accountable.

1,7 ; A
-"3 e {, ] ) ) \f-"ﬂ, AN,

J.

President Judge Bowman joins in this dissent.

Duamen C. ol

3The majority relies heavily on Cerra v. East Stroudsburg
Arca School District, 450 Pa. 207, 299 A. 2d 277 (1973); Unemplovment
Compensation Board of Review v. Perry, 22 Pa. Commonwealth Ct. 429
349 A, 2d 531 (1975); Lecechburg Avea School District v. Human Relations
Commission, 19 Pa. Commonwealth Ct. 614, 3393 A. 2d 850 (1975); and
Freeport Area School District v. Human Relations Commission, 18 Pa.
Commonwealth Ct. 400, 335 A. 2d 873 (1975). However, besides being
factually distinguishable from the instant case in that they did ndt
involve payment under a sick leave plan, they are distinguishable
since they involved arbitrary and capricious rules and are lacking in
any cost considerations. Cost considerations of employe disability
plans are significant, legally as well as financially. Gencral Electric
Co. v. Gilbert, supra.




	No.727 Carole B. Anderson v. Upper Bucks County Area Votech Sch. 1976
	No.727 Carole B. Anderson v. Upper Bucks County Area Votech Sch. 1976.pdf 2
	No.727 Carole B. Anderson v. Upper Bucks County Area Votech Sch. 1976.pdf 3
	No.727 Carole B. Anderson v. Upper Bucks County Area Votech Sch. 1976.pdf4

