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Re: Commonwealth of Pennsylvania and
‘ Raymond Williams, et al. v. Local
542, IUOE, et .al. :
Civil Action No. 71-2698

‘Dear Mr. Blewitt:

I understand that Margret. Anderson, Esquire, of Your eastern region- -
al office has advised and sent to you a copy of Judge Higginbotham's
decision of January 2, 1978 in the above-captioned matter,

For my clients, and for the lawyers and paralegals in my office who
worked on the case, we want to express our thanks to the lawyers of
your office for their help and assistance in the thus far successful
prosecution of the litigation. Particularly, we want to thank Tom
Oravitz, Burton Morris, Faith Angell, Margret Anderson and Bruce
Hanes, all of whom, at one time or another, represented the Common-
wealth during the course of this intensely fought case. ' ' '

Judge Higginbotham's decision holds that Defendant Local 542 is
liable under both Title VII and Section 1981 for intentionally dis-
criminating against minority operating engineers. The named and
~contractor Defendants -- about 1,400 in all -- were liable, given the
-evidence, under Section 1981 for relying upon Local 542 as a source

- for its supply of operating engineers. '

There are about 1,000 blacks and other minorities in the Plaintiffs®
class., Judge Higginbotham's opinion details more vividly than I

ever could the degree and magnitude-of the decades of racial discrim-
ination they suffered. Moreover, the Judge concluded that both the
federal government and the Commonwealth were intentionally deceived
by the operating engineers as to the number of minorities in the in-
dustry. The conseguences of that deception were not insubstantial.

As Judge Higginbotham found, they caused the operating engineers to
be released from their obligations under the Philadelphia Plan. They
also caused the release of $30 million dollars of federal and state
highway funds which had been withheld in 1968 as a result of allega-
tions of racial discrimination on the part of the operating engineers.
And finally, these deceptions caused both Pennsylvania and the United
States Department of Labor to expend $1.2 million dollars for the
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Benjamin Franklin programs -~ programs which the Judge concluded
perpetuated a policy of racial discrimination and which caused the
graduates untold financial and emotional harm. '

I briefly recite these conclusions because my clients believe that

- Pennsylvania should now take all steps necessary to ensure that

" blacks and other minorities are assured equal employment opportunity
within the operating engineers craft. -

In that respect, it seems to us that the Commonwealth has essentially -
two options. First, it could, as a result of the court's decision

or as a result of proceedings of its own, debar contractors not
utilizing sufficient numbers of minority. operating engineers, or re-
fuse to fund them in the future. : :

At this point, we do not recommend such a drastic remedy. Our clients
are primarily interested in working, and being able to support them- °
selves and their families without relying on public assistance, unem-
ployment compensation or other such programs. For that reason, we
recommend that the Commonwealth impose a minority utilization target
for operating engineers with respect to those contractors with whom
it does business or to whom it provides funding or other services.

Four of Local 542's five districts are located in Pennsylvania. For
your convenience, I am enclosing a map showing the counties each dis-
trict encompasses. The relevant minority percentages in each of
these four districts for operating engineers are as follows:

DISTRICT . MINORITY %

1 . 21.0 %
2 1.2 %
3 0.6 %

a | 3.2%

We believe that Pennsylvania should adopt these minority percentages
as conditions precedent to the award of state contracts, funding or
services to contractors employing operating engineers. We recommend
this approach because it is, in our view, the surest means of guaran-
teeing integration and egual employment opportunities to present and
potential minority operating engineers. It will also be the best way
of preventing continued racial discrimination by the union and ‘the
industry. '
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I would appreciate a reply tdAEhis letter and our recommendations
at the earlist possible time. Please feel free to call me if you
have any comments, guestions or suggestions (215) (893-5354) .

I look forward to your reply.
 Sincerely yours, S H
,/C34;¢43£Z_ \l?} ‘1£2?4:L%d4~ﬁ g

HIG:gmf S HAROLD I. GOODMAN
Enclosure ' ' ‘

cc: Margret Anderson, Esquire :
vHomer Floyd, Executive Director, PHRC | ' R
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IN THE UMITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA CIVIL ACTICN

and
RAYMOND WILLIAMS, et al.,
on their own bhehalf and on behalf of
all others similarly situated

V.

4b ®d ue bw em SE ES A 8 se

LOCAL ONION 542, INTERNATIONAL UNION
OF OPERATING ENGINEERS;

QOPERATING ENMGINEERS JOINT APPRENTICESHIP
AND TRAINING COMMITTEE OF PHILADELPHIA,
EASTERN PENNSYLVANIA AND DELAWARE:

-

GENERAL BUILDING CONTRACTCRS
ASSOCIATION, INC.; CONTRACTORS
ASSOCIATION QF EASTERN PENNSYLVANIA
UNITED CUNTRACTORS ASSOCIATION, AND
PENNSYLVANIA EXCAVATING CONTRACTORS
ASSOCIATION, on their own behalf and
on behalf of a2ll others similarly
situated;

LT TS T I 1Y

GLASGOW, INC., on its own behalf and con
behalf of all others similarly situated

e 4e

NQ. 71-2698
QPINION

BEIGGINBOTEAM, A.L., C.J.* : NOVEMBER 3¢ , 1378

I. INTRODUCTION

This employment disc:imination suit wag instituted in 1371 by
twelve bhlack plaintiffs on behalf of a class of minority workars
invelved in or desiring admittance to the operating enginger
trade in Eastern Pennsylvania and Delaware. Also a named
plaintiff is the Commonwealth of Pennsylvania, suing on behalf of
its eitizens and the above~described ¢lass. Defendants in this
action are as follows: Local 54; of the International Unien of
Operating Engineers; a class assertedly reg:esented‘by Glasgow,
Inc., consisting potsntially of more than 1400 constructicn
contractors and employvers receiving refarrals through Local 542's
exclusive hiring hall; £four construction t:éde agseciations which
represent the employers in contract negotiations;l and the Joint
Apprenticeship Training Commictee ("JATC"), an organization
created by Local 542 and the trade associations for the induction
of new operating engineers. This opinion constitutes the

findings of fact and conclusions of law relevant to the liability

*United States Circuit Judge sitting by designation




stage of the trial of this massive and intricate cas=s.
The active claims of plaintiffs' class.include a Title VII,
42 U.5.C. §2000{e), smployment discriminiation claim against all
defendants based upon alleged discrimination- in the membership
practices of 542, the operation qf its referral system, and the
hours and wages of minority cperating engineers. The foundation
of this c¢laim alsoc serves as the basis for a2 42 TU.S.C. §legl
claim and a conspiracy claim under 42 U.S.C. §1985(3) against all
defendants, an unfair epresentation claim under 29 U.S.C. §158
against Local 542, and a Title VI discriminatiecn claim against
all those of the defendants who have deprived minerity
individuals of the henefits of federally funded construction
projects. Local 542's {unction as an exclusive hiring hall in
its geographical jurisdiction is at the center of each of the
above claims; however, plaintiff asserts that the contractors and
associations, having agresed to such a system in 1961 or
thereafter, are co-participants with the unicn and cannot be
absolved from liability for discriminmation in the operation of
the hiring hall. Although plaintiffs have frequently
characterized their action as being based on intentlional
discrimination they are not limited to this standard particularly
in view of the broad allegaticns in the complaint. I must
therafore consider plaintiffs' factual c¢laims in light of the
full range of potential lizbility under the c¢ivil rights statutes
iavolved. -
Of course, a very significant aspect of the instant suit is
its class action status. As criginally certified on March 13,
1972, plaintiffs’® class was divided into the following subclass
descriptions;
{2) all minority group members wno currently
have the skills, when measurad by -
cbhiective standards, cof at least a
journeyman operating enginesc and who
work, or may work, within the tarritorial
. jurisdiction of defendant Local 342;
{b) all mincrity group mambers who are
partially skilled, when measured by
objective standards, ©o pecioil operating
engineers work 2nd who work, or may work,

within the terricorial jurisdiction;

(¢} 211 unskilled mincrity group members who

e
-

ez
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wish, or may wish, to acguire skills in

the operating engineers trade and who are

physically capable of acquiring such

skills and perfcrm;ng operating engineers

work within the territorial jurisdiction

of defendant Local 342.
Among a number of threshold issues in this case, I also have
before me a request by plaintiffs fc recertify plaintiffs’
eclass as well as arguments against certification of plaintiffs’
class as now constitutad and as proposed by plaintiffs. These
arguments by defendants, and saveral unnamed members of the
defendant c¢lass which this court has permitted to appear
post-trial as 'nonparties,"2 assert,” inter alia, the inadequacy
of named plaintiffs as class representatives, the lack of
standing of named plaintiffs, and the non-commonality and
atypicality of issues, claims and defenses.

Other thresheold issues before me now are plaintiffs' recuest
for recertification of the defendant class so as to comport with
the applicable statutes of limitations, and the reguest of
non-parties for decsrtification of the defendant class of
contractors5;'Aélgfiging;;f'gértif;ed'“ T e e e

on March 13, 1972, that defendant ¢lass now censists of:

{a) all contractor associations which are, or
may be, parties to a collective
bargaining agreement with Logzal 542,
International Unien of Operatlng
Engineers; and

(b} all contractor-employers who are subject
to collective bargaining agrzements with
Logal 542, International Union of
Operating Engineers, and who, pursuant to
such agreements, employ or will smploy
operating enginesrs refecrred to them
by defendant Local S542.

There are an assortment ¢f obiections to certificztion of the
defendant class iacluding the claimed lack of personal
jurisdiction. over the unnzmed class defendants, plaintiffs’ lack
of standing to assert claims against a defendant class and the
asserted inappropriateness of defendant class certification under rule
23{b)(2), F.R.Civ.B.

For the reasons expressed below we held that this action is
maintainable 2s both 2z plaintiff and defendant clzss action,
given the modifications as will be set forth. Furthermore, we

find the defendant 542, JATC, and the defendant class and

3




asscciations liable injunctively.

The issue of individual menetary recovery as well as the
rossible issue of class composition for purpeses of damage relief
should not new be.décided but must await Stage IT of this litigation
in ac¢eordance with this.court's bifurcation order. The issue
of damages, if any, owed to the plaintiffs who initiated +his suit
or to any members of the purported class involves a separata evi-
dentiary inguiry and a further legal analysis whick would not be
‘appropriate at this stage. The case #as purposely bifurcated
with all parties recognizing that in a variety of ways, upon a
determination of liability, the discovery and tzial of the damage
issues could be expedited. It would be unnecessarily costly %o
have expanded and made this litigation even more protracted by
considering the damage issues prior to the time when the correctness
of my present findings and judgment on the liabilizy issues have
been fully subjected to f£inal arpellate review, ter a final
decree has been entesred on the lizkility issues, I will grant a
petition under 28 U.5.C. §51292(b) certifying that an immediata
appeal from the order "may materially advancge the ultimate
termination of the litigation ...." '

The facts of the instant case, as detailed below,
demonstrate the complexity ané subtlety of the
interrelaticonship of race, collective bargainiﬁq, eraft unioms,
the employment process and that ultimate gecal -- rezl jobs which
offer adequate hourly ccmpensation and resasonably comsisrent pay
checks threugh the y2ar. Hsré there are many contradictions
between pronounced policies and actual practices. Also there are
some aspects of viral nepotism at its worst which had a
dispropo:tiopate impact against blacks but alse affectsd many
whites. ' Some of the practices cannot be cateéorizad as
exclusively beneficial to all whitss or as exclusively harmful to

all blacks. Thus there has to be a caresful waighing of the

relative raclal impacts of many practices and policies.




Here we have not been confronted with policies
which announce publicly, dectrines of racial exclusieon or
segregation as has cccurred in some casas in the naticn's past
where such doctrines were announced either by legislative fiat or

by proclaimed union or corporate policy. See Griags v. Duke Power

Company, 401 U.$. 424 (1%71}; Brown v. Board of Education, 347

J.5. 483 (18%4); Derrick A. Bell, Jr., Raca, Racism and Amerigan

Law (1973); Sterling D. Speroc and Abram L. BHarris, The Black
Worker (1931, reprint ed. 1968); Herbert R. Northrup, Crganized

Labor and the Negro (1%44); Robert C. Weaver, Wegro Labor (1945);:

H. R. Northrup et zl., Negro Emplovment in Basic Industrvy (1978):

Negre Emplovment in Financs (1870}, vol. 2; Negro Employment in

Publéc Jtilities (1870), vol. 3; ¥egro Employment in Scuthecn

Industry (1970), vol. 4; Negro Employment in Land and Air

Transpoctation (1971), vol. 5. See a2lso House Committee on

Education and Labecr, H.R. Rep. no. 718, 89%th Cong. lsit sess.
1965; Herbert Hill, "Racial Inequality in Employment: The

Patterns of Discriminatiomr,” THE ANNALS 357 (January 1%63), pp.
30-47. In some instances some ¢f the

uniocn members seemed concerned about inc:eas;ng/gg%o:tunities for
minority members; yet more oftan than not there was
discrimination on a more sophisticated and subtle level, even
though the consequences could be almost as devastating as the
most grude form of discrimination. At the critical level of
viable jobs and squal opportunities, there were inteational and
persistent efforts to exclude and.discou:age mest of the
minerities who, but for their race, would have been
considerad for entry into the union’and for the more lucratcive
jobs.

Cf course laber unions and the collective bazgaining process
are part of the American éemoc:aéy. This process has improved

dramatically ‘the opticns of many. As Professor Archibald Cex has




;

chserved:

The purpese and effect of svery labor
organization is to eliminate competition in
the laber market. Chief Justice Taft's
classic 'statement observed:

"{Labor unions] were. organized out of the
necessity of the situation. A single
employee was helpless in dezling with an
employer. He was dependent ordinarily on
his daily wage for the maintenance of
himself and family. If the smplover
refused to pay him the wages that he
thought fair, he was nevertiheless unable
to leave the empleoy and to resist
arbitrary and unfair treatment. Unicn
was essential to give laborers an
opportunity to dsal in.equality with
their employer.”

Each bricklayer's local seeks to control the
supply of bricklayers' services available to
contractors within its geographical
jurisdicticn. United Steelworkers of America
controls the supply of labor available to
Unived States Steel Corporatien. In this
sense every union is an avowed monopolist.

Cox, Labor and the Aptitrust Laws--A Preliminarv analysis, 104

U. Pa. L. Rev. 232, 254 (1953)(footnote omitted).
Similarly, after gquoting the abhove passage, Judge Aldisert
has recently observed that:
"the very essence of the labeor movement, as
protected by the national labor policy, hinges
on labor's ability to seek monopoly in
appropriate spheres ...."

Muko v. Scuthwestern Pennsylvania Builders and Constzuction

Trades Council ¥No. 75-979, slip op. at 6 (34 Cir., Avgust 11,
1878).

Yet it is clear that by =he nation's civil rights laws there

are limits to which labor's "avowed monopolistic® powers can Le

~extended. Hers the union (with the involvement of the

contractors) has gone bheyond the "appropriate spheres” of
national labor policy and consequently has breached the
overriding civil rights laws. Tragically. '

blacks and other minorities seeking entry most: oft.;:n wers not aided
but instsad were deterred by willful manipulation of the
collective batgaining Process. Measufed by the actual resulfs,
the‘anﬁidiscriminatory proclamations have proven to have been

merz rhetoric. During his campaign. for slaction as business manager

. Robert Walsh's platform was “fair play."” Yet, during his

administrztion

-
-




viable, equal job options wers most offen denied to minorities r and

these relatively few mincrities who recsived the cetion were seldom aranted

the meore lucrative long term jobs.

Many explanations are proferrsd for this despicabls state of
affairs. Some assert that the racial disparities were caussd
merely by nepotism or unioﬁ poelitics. Yet, while it may sesm
commendable for fathers to pass on to their sons and to their
other relatives a heritage of lucrative employment, a union of
elected officials all of one race cannot use their power to

implant racially chauvinistic and discriminatory systems and unicm
power politics create no special immunity from civil rights law
enforcement. With ingensity some employers urge that théy agreed
to the exclusive hiring hall systam solely as z matter of

economic survival at the end of a destructive ten week strike

when the unicn woulé not compromise for any other hiring
alternative. Yat sqeonomic pressures, however strong and harmful
they might be, do net create immunity for employers,at least not in

Pinally, it must be/ ) that the economic stakes here are
nigh. Member§ of the union could esarn from §5.93 to $12.35 per
hour. Some earned more than $30,000 and 2 few more than $40,000
per yvear. By now the average wage for the activgl§ employed
member i1s in excess of §15,000 per vear. Despire its ralative
monopolistic powers, no one union is required to open its doors
fully to admit evervone who applies'-* for to do so would reduce
the financial options of the more senior union members.
Neverthelass, a unicn cannot manipulate the collective
bargaining system in claiming that it is restricting entry
options to protect thg general sconamic intesrest ¢f their members
while at the same time opening the back doors manipulatively to
permit their special friendé, raelatives and others to enter
through a racially discriminatory system. In Local 542, thers
was extracrdinary manipulaticn of the process by wmany individuals
who maneuvered the system for their relatives or thelr special

friends =-- mest of whom were white. Black veterans who had

1"




served their coungry with honor and distinction by proficiently
ope:atiﬁg engineering equipment during the Vietnam war and Warld
War II were dissuaded persistently from applying to the union.
Yet the young sons of the business manager Rabert Walsh could
enter ghe union with ease; one of Walsh's sons entesred at the age
of 18 and by his second year was earning more than $43,000 per
year. The son of the hiring hall dispatcher at the age. of 18.
entered without aay prior experience as an operating engineer's
apprentice or oiler and in violation of the union rules. This
pattern of easy, inappropriate entry and assignment %o better
jobs was repeated time and time again for the special friends of

the unicn. See generally Plaingiffs' Schedule On Union Nepotism,

Volumes I, II and III. Unieon officials maneuvered the system s¢
achieved

that their friends and relatives/ entry and better jobs while

those on the outside of the union power structure -~ including

both blacks and whites =-- were deterred, delayed or refused union

membership and access to the hiring hall. Though a relatively *

few blacks benefited, the totality of the unicn’'s conduct demon-
strates that it sought to aid a selfish cause in part by a deliberata
policy of rssistance tc equal minority participation as is shown by

the decepticns contained in the defendants”™ 1968 Affirmative Action
Agreement, discussed below, and by a sgries of other-specific acts which
precluded mineritiss, mestly blacks, from getting the opticns they

‘ctherwise might have had.
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I1. PINDINGS

A. The Hiring Systam

An examination of the Eac;s in this case must begin with an
elaboration upon the structure and operation of Local 542.

In 1961 Loczl 542 concluded 2 bargaining agreement with the
defendants Contractors Association of Eastern Pennsylvania
{"CREP") and General Building Clontractors Assocliation ("GBCA"™)
according to which 542 became the exclusive mechanism through
which operitinq énginee:s were ta be eméloyed. Anctiher
association, the Delawars Construction Association, had agreed 2o
the exelusive hiring hall earlier in 1961. Prior to 1961 the
hegotiating trade associations had resisted efforts to establish
an exclusive hiring hall. Given the reality of a ten week strike
by 542 .members and the prospect of serious adverse economic
consaguences frem a continuing strike, the CAEP and GBCA agreed

to the unicn’'s proposal.3

The hiring hall refesrral system thus formulaced on paper is
esseniially the same one as 15 now embodied in the collective
bargaining agreement. (I am not suggesting that the hiring hall
in fact operated as it was supposed to or that hiring
classifications.were uniformly honored.) By the terms of the
hiring nall agreement 542 is to maintain lists of operating
engineers, or would-be engineers, in four basic categories
("groups®™) which are defined by~measuring hours of recent

construction experience. When an employer has need of an

operating engineer he will notify 342 and within 24 hours should .

receive a raferral. The key provisions of the Bargaining

Agreement {"agreement”) are as follcws:4

GROUPR I

GROUP I shall consist of all those
applicants who are under Group I and whe have
gualified for sama- as of May 1, 1963, and all
applicants who have worked within the
geographical area of the Eastscn half of the
State of Pennsylvania and the State of
Delaware five thousand (3,000) aours within
the past eight (8) years; or twc thousand flve
hundred (2,300) hours for the vast thrze (2}
years. All applicants shall be entitled to
priority under Group LI wno woulid nave
gualified for any of the fZoreqoing
classifications were it not for absence due Lo
military sarvice, or service as a Union

9
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official, or to disbility within the
provisions of Local 542 Operating Engineers
Welfare Plan,...

GROUP? I-A
[{This classification added in 1968 by amendment]

GROUP 1-A == Shall be reserved for such
jobs that are not physically demanding. This
nocmally would be esgquipment such as
compressors, welding machines, generators,
heaters, etc. But recegnizing that such or
similar jobs may be physically demanding in
certain instances, the Emplover will discuss
the details of such or similar jobs with the
Gnion in order to place the job in the proper
catagory. :

‘Registration on Group I-A ocut-of-work
list will be wvoluntary and will be restricted
te these who are fifty (58) years of age or
ovar, and who have been contlnuously in Group
I for a pericd of fifteen {15) years or more,
or those who are physically handicapped and
who are unable to pursue their normal
gccupational classification....

GRQUP ITI

GROUP II shall consist of all thoss
applicants who gualify for any of the
following categdories: All applicants whe have
worked within the geographical area of the
Bastern half of the State of Pennsylvania and
the State of Delaware twenty~-five hundred
{2,300) hours within the past twelve (12}
years; four hundred {400) hours per year
during any three of the past five years; cor
four hundred (400) hours during the past year.

GROUP III
GROUP IiI shall consist of all other
applicants for smployment. [Articls II,
§2{e).] :
According to Article II, §2(f8), the.union is to maintain a
separate list for each group. One's position on the list depends
on the date of his registration as certifying that he is
available for work. Under section g the contract provides that
the Group I list is to have pricrity. After Group I listess have
been placed, Groups I-A, II, and III are to be used. The
basic
agreement provides one/excepticn from the requirement to refar
according te date of :eglstéation and that is with respect to
jobs requiring special skills. If an employsr needs z specially
skilled person, say a bulldozer operator or 2 ¢Irane coperator,
the hiring hall is empowersd to select such a person even if it
means bypassing percsons on the list shead of him not possessing

the requisite skills.5
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Although the hiring hall constitutes the exclusive referral
system, each employer has the right based on his detérmisation
of competency, to refuse to employ one whe is referred. If an
emplcyear makes such a cefusal he may receive another referral
which in turn he can accept or refuse. Under Art. II, s§d,
however, selection for referral shall be made without
discrimination.

As originally comstitutsd, for all purposes of this suit, the
divisions of 3542 consisted of the parsnt body, the & and B
branches, and‘fhe C and D b:anches.._A Registered Appranticeship :
Program was Ai;iitutad in 1966. The parent bedy was to consist |
of experienced operating engineerzs. The A brihch members werz to
be unskilled cilers, beginners in the trade; and B branch members
were to be the operators of earth-moving eguipment. The C branch
memhers were to work in vards and shops and D branch members were

directly
surveyers; neither of these two branches wers/subject to the
firimg hall system negotiatad and agreed ta by the contractor

assoclations. Registered Apprentice (RA) entrants wers to

include those novicss, frequently doing unskilled werk as oilers of machinery,

who seek entry inteo the union's constructiqn branches; this entry
could be achieved upon attaining the status of journeyman
operator.

Gntil 1872, A, B, or C branch membets cculd not run for or

hold union office, and only parent body men’

were aligible for
appointment as master mechanlics, a supervisory position usually
paying relatively high rates. In 1973, however, the 3 znd B
branches wera eliminated. Their members ware transferred to the
parent body. The D branch was supposedly eliminated by the end
af 1873; however, according £o one union exhiﬁit its existrence

continued at least until January 2, 1976.°

At the present time
the parent bedy, C branch and the RA program zre the only
divisions of 3542.

The registrant zrogram is a classificaticn by which an
operating enginger not eligible for unien membecship maintainsg

his raferral status. This classification was creatad in 19635 and

was initially divided into A (inexperisncad) and B (experiencsad)

1l
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registrants. That distinction was theoretically phased out aftar
1968 because the A branch was detracting from the work ava{lable

to registered aporentices. Since 1970 a field admission test and
a written test have beeﬁ required of applicants for registrant
status. Registrants can progress %o Group I status without
seeking &2 jein the anien. (No evidence has been g;gsented
concerning the precise number of registrants whc,;mgﬁzt seek

union membership status.) After achieving 2500 hours, heowever, a
registrant can,under the contract, be admitted inte the unicn upon -
applicatien.

Fofmal entry into the union may also be ac¢hieved, according
to procedure established by Local 5472, as detailed below,
through union corganization ¢f a workforce of an emplover not
previoésly subject to a bargaining agreemeﬂt with Local 542.
Prior to January 1, 1373, construction employzes whe were
organized might enter either A or B branch. Since Jznuary 1,
1975 when these branches were abolished, all such emplovees are
te enter into the parent body dirsctly. Yard and shop werkers
whe are organized are to enter C branch and surveyors are to
entar the D branch. Intra=-unicn transfers from A éﬁd B branches
to the parent branch after four and three years raspectively are
and have been available. Transfers out of C branch have occurred
either without restriction or after one year of experisnce in C
Bzanch.9

Geographically, Local 542 ancompasses Delawara and Eastern
Pennsylvania; Because of the esnormous size of this jurisdiction,
the Local is divided intc f£ive districts, each with its own

but all vitimatsly uxier opne administration.
referral llsts and hiring hall/ It appears that the normal, but
not necessarily the absolute practice is for the weork site hiring
hall to make rafarrals based on its own district's listings.

The estimated 1400 contractors who have recen&ly angaged in
operating engineering work within Local 542's wide rangs may vary
considerably ia size. Relatively few are members of the
defendant associations.

CAEP's achive members rumbered only 109 during the period

1965-1971, 88 during 1972-73, and 83 during 1974-75. Dafandant
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GBCA listed its active tiembership at 104 for the 1965-1971
peried, 99 for 1972-73, and 83 and 74 for 1974 énd 1875,
rescectively. UDefendant United Contractors Association (“UCA"j
had 28 sctive members at the time suit was filed in 1972, and
between 1372-73 lost half of that membership. The remaining
defendant association, Pennsylvania Excavating Contractors
Asscciation ("PECA"™), dissolved in 1972; the record is sileat as
to its membership. Notably, both ﬁCA and PECA have consistently
delegated their negotiating respcnsibil;ty-tc CAEP.

As a. result of contracts entared inte, pursuant to
negotiations with CAEP and GBCA in 1961 and subsequeat
negotiations with contractor associations, all participating
‘contractors have passad on the direct managerial control of their
application process to the hiring hall operated by LScal 542,

The contractors 4id not, however, relinguish power to affect the
union's operation of the hiring hall, for t“he contract terms
remained fully capable of enforcement in the event they wera
viclated by those operating the hiring hall znd the contract
instituted a grievance procedure by which a2n appellate tribunal
consisting of an “Empioyer‘ﬁegresentative, a Union
Representative and an Impartial Chairman appointed jointly by the
Emp;nye: and Unionm ..." would decide whether a complaining jcb
aprlicant was aggrieved "with respect to the functioning of [thej
niring agreement." Articie II, §2(m)., Although a vast majority
of the 2mployers are ot and have not been active members of the
defendant associations, the negotiaticns conducted by those
bodies have established a standard to which the unaffiliated
contractors may conform. .

The hiring hall system is on its face neutral and purports to

create 2 bona fide seniority sttem. Plaintiffs’ allegatisns of
directed .

diserimination are not/against the hiring hall system ger sz but

against the union’'s alleged intentional refusal to follow their

own hiring hall rules, thus c<susing intention=l disevimination aczinst and 2

dizeriminatory adverse impact on mineritiss. Plaintiffs also

allece discrimination particularly ia admission inte rhe union

jeb
and admission to the /referral process. This allegation, although




net attacking the hiring hall procedures set forth in the

contract, does attack practices which would reader the use of the

lntsntlonally and otherwise .
hiring hall/dlscrlm;natory and centradict its bona fide seniority

appearance. The foundation of this case rests cn the
statistical, documentary and restimonial evidence of
discriminatory departures from and applications of the unicn
hiring hall.

B. The Philadelphia Plan

On September 24, 1865, shorily afte: Title VIiI went into
effect, President Lyndon Jchnson issued Executive Ordas 11,24610
prohibiting discrimination by contractors with federal contracts
in excess of $10,000 and reguiring affirmative action te ensure
non~discrimination. The Department of Labar and the 0ffics of
Federal Contract Compliance ("OFCC") have principal
responsibility for the enforcement of this Order.

Since much major constructicn work is done with at least
partial federal funding, the federal govermment expressed its
concern that the Qrder be complied with in the construction
Lndustry in the Philadelphia area. Toward the end of 1966
Bennhett Stalvey, Director of the Regicnal Philadelghiz Offics of
the QFCC, met with officials of Loczl 3542 and later with
officials of the CAEP and GBCA; advising them that it was the
function of his office to see that the Order was compli=d with.

At this point, thers was a clear disagreement between tha
fedaral government {(QFCC) wnich wanted a higher percentage of
minerity individuals on constructicn jobs, and the construction
industry which wanted to use their traditional metheds of
employment. In the Philadelphia areaz (Philadelphia, Bucks,
Delawé:e, Chgéte: and Montgomery Counties) this matter took on

added significance. Beanett Stalvey, in the £all of 1967,

.developed what was known as the "Philadelpnia (Pre-award) Plan,”

under which the reguirements of the Exscutive Order would ﬁe
implemanted. A low bidder on a constructicn projeét involving
car=zain levels of federal funding would ke obliged by zthe OFCC :o
maintain a3 specific level of minerity representaticn in his

. - 1
construction workzorce.l‘ The contractors, however, refused to
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make the svecific commitments and hence in the spring of 1968
federal funds were withheid. Although Stalvev testified that
there were several instances in which funds were withheld,.the
record.specifically reveals only one low-bldder

cantractor-empioyer who was to use operating engineers oui of

542's hiring hall and from whom funds wers withheld —- Kiewit

Sons Company of Omaha, Nebraska, a company which was to undertake
a major highway censtruction project in. Peansylvania. ZXiewit was

not at that time a member of any regional contracter association,

although it had been 2 member of CAEF by the end of 1967.

Stalvey testified, and I find, that a total of at least $30

million in funds was withheld from highway construction programs

through the spring of 19638.

A program was then developed which would accommedate the

union in serving as an exclusive hiring hall and at the same time

assure a substantial minority participation in the operating

engineer trade. After a June, 1968, meeting in Washingtem, D. &.,

among officials of 542, their international representatives

ang QFCC officials, an "affirmative Action Program” was executed

on July 17, 1968. This program, as explained by EHoward Minckler,

specifically included langquage urged by the contractor

assoclations exprassly making it in lieu of any other affirmative

action plan, i.e., the Philadelphia ¥lan. Local 342, UC2, CAEP,

and PECA were the original parties to this agreement, although by

Rugust, 1968, GBCA became an additicnal party; On the £irst page

the agrzement states:

The parties to this agreement have made a
detailed analvsis of emplovment of minority
group workers L the classilfications coverad
by this agreement and have determined that, in
the area governed by this agreement, :
approximately 650 members of Local 342 are
minority group members out of a total
membership of 5400. [Empbasis added.]

The affirmative action thrust of this program was to establish an

appranticeship program into which minority members could be

recruited and trained. In additicn, there was to be sz program

for recrzining journevmen, particularlv minocity journeymen. The

federal government accocdlngly approved the program in lisu of

the Philadelphia Plan. Thus federzl monies were relezsed z2nd no

15




noney  has since been withheld.
e T
/statemenc that 630 (12%) of 5400 members of Local 542 were

mino:iﬁy members was viewed by defendants td be an important

factor in obtaining federal approval of the substituts Affimmtive Actien Progr:
thereby eliminating compliance with more stringent federal

requirements as to minerity manpower. The "detailled analysis of

‘employment of minority group workers" by Local 542, CAEP, UCA,
however,

PECA and eventually GBCA was grossly exaggerated and totally in

error.

In order o appreciate the-significance of the c%e:statement_
of minerity members in 542, it seems useful to outline the
history of such inaccuracies. In the early 1960s, Robert Walsh,
Business Mznager of Local 542, told the Philadelphiz Human
Relations Commission that by his guess the figure was 3500 of
5000. 1In 1966 Local 3542 officials Walsh, Czhill and Ciavaglia
informed Bennett Stalvey that the number was 800-300 of 5000.
Later Minckler in a meeting wiﬁh Stalvey statad that the number
was "very large." Based on the figures stated to Stalvey, the
Qctober 27, 1867 copy of the revisad Qperational (Philadelphia)
Plan lists the mincrity composition as stated by the union at
a possible B800-500 of 5Q000. Ian a 1967 report te the EEOQC the
union estimated a 6350 of 5000 figure stating, inaccurately, that
post of its members “iﬁcluding Negroes and Spanish Americans have
permanent employment® and therefore do nct use the referral
system. In 1968, Robert Emrick, fo:mérly an e¢fficial in the
union byt at the time coordinater of the Registared
Apprenticeship program; told EEOC investigator James Nunes that
his estimatz was 680 blacks in District IAand 50 more in other
districts. In that same vear the unioh_wrote to Robert Bartlete,
Pennsylvanié Secretary of Eighways, that 11-12% ¢f twhe union
membership were minority group members. This served in part as
the bagis for Bartlett's objection to the withholding of funds in
1968. See note ll supra.

Finally, by 1269, the statad level of minority representaticn
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began to recede into reality. Stalvey was teld in a February 138,
1969 meeting with union officials Robert Walsh, Hocmer Dawson,
Josa?h U'Donoghue and their attcrney, Martin Vigderman, that
there wers 400 minority members among a2 total of &400 members.12
By December of 1270, the union had ascertained that the number of
miné:ity menbkers as of Januacy 1, 1970 was 259 of a2 total
membership of §128. This number was reported to the EEZOC by a
document dated December 31, 1370, and signed by Robert Walsh and
was referred te in correspondencs to the OFCC by Homer Dawson,
local union president, in December of 1971.23

It iz not acceptable to describe the repeated gross

inaccuracies as merely incorrect. guesses. Theose defendants who

signed the Affirmative Actlon Program agreement shated that the

figure was arrived at after a "detailed analvsis." It obvicusly
was not. Furthermore, Mr. Ciavaglia, with the assistance of Mary
Relly, undertook a study in 1969 or 1970 based on records and
their own knowledge of the membership, and concluded that thers
were an estimated 200 klacks in District I of Local 542. The
ultimate unionwide count of 259 minority members as of 1570 was
achieved by a similar methed, cne which was available throughout
the period during which the inaccuracy was paerpetuated, i.e.,
thArough "éerscnal knowlizdge and ideﬁtification by the business
agents and officials of the Union and by contacting the last
known emplover when not known by the agents.” In additien to

these distortions, 342 failed to include in their semi-annual

‘reports to the QFCC ‘information on whers and in what capacity

minority operating engineers were employved although such data was
required by the Affirmative Action Program Agreement.

While it is conceivable that in one instance the union could
have made a significanmt =rror in overestimating the number of
minorities in the union, it is incredibla that ef:o:s of thisg
magnitude could have-cccurred consistently by any mers

coincidence. I find, and the record permits no sther nplausible

inference, that the repsated overestimation of the number cof

minogity individuzls in the unicn, the failure to file complere

semi-annual QOFCC repeorts with the prereaquisite data, and the
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other related activities of the union on this issue of th~

"Affirmative Action Program" were part of a deliberate scheme of

Local 542 to deav to the faderal government accurate information

cn the per¢entage of minority individuals in 542, This scheme

was part of an effort ko have faderal funds inaporopriately

reieased whila at the same time permitting 542 to keep the

minority reorasentation in the union at a far lesser level than

it otherwise would have been Lf the Philadelphia Plan had been

applied. Only 2 finding of discriminatory intent can explain

this subterfuge. The Philadelphia Plan would have resulted in a

hicher number of minority grour members in the uaion and in the '

related industrv. I find furthgr smat the Philadslphia Plan

would have been adopted bv the defondants if the fraud, deception

and scheme of Logal 542 had not been pursued by the willful

prasentation of substantial overestimates of the number of

minorities in the unian.

Any argument that the contracting associatlions CREP, UCA,
PECA, and GBCA were not at least reckless participants in this
scheme because the union alene had primary access to the
membership data, I £ind to be devoid of merit and paztsntly
incredulous. When these same contractors sought the release of
the §30 million dollars they showed no hesitaticn in signing the
statement-that they "made a detallad analysis of mipcrity group
workers ...." At the time of this certification, thers was no real
suggestion that any of the signatery contractor asseclatioas had
any doubt about the ae;uracy of the data or had merely limiced
knowledge of it; instead, they endorsed it. 1In this respect
their posturs is like that of an acgounting firm which has
certified that it has counted petty cash monies or has verified
bank statement deposit records when, in actuality, it Has done
neither. In the instant situation, the record reveals a total
absence of concsrn on their part regarding the accuracy of their
representation to the federal government in seeking the immediate
relesase of at least $30,000,000 and doubtless the relsase of
millions more to follow. The prospect of deriving such an

immediate and substantial financizl henefit from the federal
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coffers allowed them to become willing parties to the scheme by
capriciously cé:tifying "facts" in anticipatioh 9f the
government's relisnce on them: Having sohght te enrich their
members with substantial profits, it is now too late to cry
innocence and cast the blame elsewhere. These were no innocent
prognositcators who were mislad by the union's scheme to give
ihaccurate information. Under these circumstances, I fihd that
these signatory defendant associations are consequently gstopped
from repudiating their certification after their members have had
the opportunity to compete for and after many have received the
released funds.

C. The Benjamin Franklip Programs I and II

In 1968 James Longacrge, Executive Director of the
Pennsyivania State Council of Operating Engineers {(a private
organization), formulated a six~month training program consisting
of on-the~-job instruction and classroom instruction for 100 hard
core unemployed males from sastern and westarn Pennsylvania.
While there were both white and black trainees, the majority of
the members were minerity individuals. An agreement was reached
between the Céuncil and the Pennsylvania Department of Labor &o
implement this plan. Local 542.had some measure of
responsibility for £inal selection of the pacticipants from
sastern Pennsylvania, even though (1) it was not asked to
contribute to the program's funding; which came from the faderal
gove:nment_($231,135)-and the Commonwealth of Pennsylvaniz
($5472,884.27), and (2) the Council of Operating Sngineers and the
Pennsylvania Bureau of Employment Security wersz fundamentally
responsible for racruitment. Some sguipment was donated by
contractors, including Glasgow, Inc., but most was paid for in
rentals from the program’s funding. Wone of the asseclations or
contractors were partiff £s the agreement or responsible for the
Benjamin Franklin I/éi;;avor and none received faderal
funds for the administration of the program.

The recruitment and selection activities by 3542 were
conducted through the JATC and particularly by George "AlM

Holland, a2 black operating engineer who was a union business
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agent. Two minority applicants, Ronzld Richardson and Howard
Willliams testified that they were told by Holland at the
recruitment stage that upon successful completion of the EF
program chey would obtain steady work. This was repeated during
training and at graduation exercises alcng with the assurances of
union ﬁembership and journeyman's pay. Even a graduation handout
stated that graduates would receive highway construction jobs.

Of the 122 original trainees, 81 graduatad from BF I. Fifty
eight of thése were black, 23 white; of.this group 37 blacks and
7 whites were from easte:n.Pennsylvagia;  None of these graduates
was given any credit ‘for hours spent in training. This is a
matter of no small significance since the nunber of hours of
experience as desqribed earlier, is supposed to snrhance glacemeﬂt
in the hiring hall system. These graduates were placed on ths
Group ITI (lowest priority) cut of work list. Although the

Benjamin o
director of the / Franklin Program, Mr. Nygard, testified that
the graduates needed "follow tbroujh " n-the-iob assistance)
none was provided. Mr. Walsh testified that it was his
axpectation that the grzduates would work in yards, =mills, or
trucking companies but not in construction. As will be detalled
beloé. many graduates received little wo:k'opportunity.

Toward the close of 1969, a2 Benjamin Franklin IT (&7 IT)

program was agreed upon, again a; the instance of Hr. Longacre
and with the approval of the Pennsylvania Department of Labor.
The same format was used for recruitment and selsction except
rhat a tenth grade education qualificaticon and screening tests
were reguired of entrants and the Pennsylvania Highway
contractors were themselves raguired to contribute $80,000
statewide In cash or esquipment as a condition to continued
eligibility for bidding. The contractors formed Construction
Training, Inc., in order to make the financial asrrangements.
Each contractor was to contributs ro Construction Training, Inc.
a base amount of $200 plus a2 rate of §.04 for each hour of time
worked by an operating engineer or apprsntice betwaen March and
Octaber 30, 1970.

Ag with the BF I program the defendants had no part in
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formulétion of BF II. George Holland did, however, have major
tesponsibility in the proéess by which the union racruited
applicants. Heollagnd made statements to John Hency Owes thak ne
would receive 2500_houxs credit, a parent body beok, and future
on-the-job assistance if he graduated. Holland alsc made similar
statements %o Thomas Tayloer, pa:ticularly that he would tecome a
jeurnevman and earn $300 to 5400 ger week.l4

The training ﬁnr BF II took placa at the same location as the’
BF I training, Resica Falls, Monroe éounty, Pennsylvania. Of the
85 selected, 56 were graduated; of these,46 were black, 24 from
éastern Pannsylvania. Once again none of the graduates were
given. time credit, no.ene received a journeyman's status, and
after graduation only a few minority graduates'accumulated a
sigﬁificant number of hours. In BF II, as in BF I, the
associations, contractors and unions did net receive any funding.

The immediate net result of the Benjamin Franklin Programs
was to increase the number and percentage of minerity registrants
in Group III status. I find that many of the BF trainees had

by the unicn

been led/ts believe they would be put in Group I rather than in
Group III status and thus have the advantage of better jcb
oppertunity. In the years to follow ghat training, many though
net all would fail to achieve the hours necessazy to become
members of the union or %o enter Group II or Group I. The
Benjamin Pranklin Programs f£igure heavily in the present action
l4a

because all of the naqu'plaintiffs ars BF graduates.

D. Procedural Historvid:

Having outlined briefly the hiring hall system of 542 and
having discussed some ¢f the important circumstances underlying
rhis suit, particularly the Senjamin Franklin training programs and
the particip;tion of defendants'Lccal 542 and coniractor associations
in a program substituting for the Philadelphia Plan,
attention may meaningfully be directed tc the procsedural history
of this case.
Trhe first major lsgal challenges to the alleged
diserimination began with twe charges flled before the ZECC, one

by an EEQC Commissicner Viagent T. Ximines on July 29, 1968, and

21




one by three BF I graduates, Raymond Willlams, Willie McKay and

Donald Muchison, om June 17, 1%63. EEOC investigator James Nunes

investigated both cqmplaints. Servfce gf Ximines’ charge upen
Loczl 342 was made on October 3, 1968 and service of Williams'
charge was raceived on Nevembar 28, 1969, Ximines' charge was
directed to the breadth of 542°'s ﬁrocedures:

{a) Respendent discriminates against Wegroes
in referrals for jobs.

{b) Respondent discriminates against Negroes
by limiting and classifying its
wembership in a mwanaer which deprives
Negroes of employment gpportunities.

(c) Respondent discriminantly fails or
refuses to admit Wegroes to
apprenticeship prograns.

(4} 8y these and other acts, Respondent has
discriminated and continues to
diseriminate against Negroes because of
their race in vislation of the provisions
of Sections 703(¢) and (d) of the Act.

The pro se charges by Williams, McRay and Muchison are
identiczl to one another. They allege discrimination in the
union's referral practices:

T was recruited intc the training pregram 2y a
representative of the International Union of
Cperating Engineers, Local Wo. 342 and upon
completlon of the training program I was
promised employment By the Unicn. The
training program under the sponsorsnlp of the
Unicn ran for a perlod of six (6) menths.
During this time I was trained to cperate the
following heavy segquipment: Bulldozers,
Graders, Front End Loaders, 3ack Hoes, Post
Hola Drills, Gore Drills, Scrapers, etec. I
wag graduated as 2 gualified operator on the
above eguipment. Since my graduation two
weaks ago I have been to the Gnion Hall evaery
day to be refarred, with no [undecipherabls
word] results. I £eel that I am-being
discriminated azgainst because of my race
(Negro) and £or no other reason.

On August 30,' 1971, the Philadeliphia District Director of the
EEOC, Ralph A. ‘allen, advisaed Local 542 in separate letters of
the decisions of the EEQC that reasonable causs existed =0
believe {1) tha® Ximines' charga was true and (2) that the
charges of Williams, McKay, and Muchison were true; The three
claimants in the decision in thelr case wers desmed entitled to
receive the EE0C's decision dated August &, 1971, on the Ximines

charge. The letter of decision on their own case stated that, as
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members of the class harmed by the discrimination alleged by
Ximines, the three individuals were entitled to such notice:
The Companion case... concerns a charge lodged
against Respondent by an EEQC Commissioner.
Pursuant %o our Procsdural Regulaticns, 29.
C.F.R. 1801,25b (June 18, 1970), 35 FR 10003,
Charging Parties will be entitled to receive
coplies of ocur decision in [the companion casel
both because they are currently aggrieved by
practices found to be unlawful in that
decision, and hecaussz they were members of the
class of potentlial Negro members which was
aggrisved by several of Respondent's unlawful
employment practices at the time the
Commissioner’s charge was filed.
Right to sue letters dated Ockober 14, 1971, were sent %o
Williams and McKay.ls Wichin 30 days thereaftez, on November 8,
they and the other named plaintiffs in this suit £iled their
class action complaint with the district court. On January 3,
1372, a class of plaintiffs and defendants was certified, as
deseribed above.

During the discovery stage which followed there was an
unexpected and very unfortunate development in retaliation for
the filing of plaintiffs' suit., On June 19, 13872, Maricn Eaddy
and John Dent, both named plaintiffs, were attacked by white
cperating angineers in the union hiring hall ocffices. Dent's
testimony, which I credited in =my ptevious opinion at 347 f.Supp.
268, 275-76 (E.D.Pa. 1972}, aff'd, No. 72-1901 {34 Cir., May 21,
1973), was particularly graphic. Marcion Eady had heen hit over
the head from behind with a c¢hair. Two men then continued
punching and kicking him as he lay on the floor. Dent pulled one
man away from Eady and shouted for help from the others in the
hiring hall who included the union's business agent, Mr.
Ciavaglia, his assistant, a C branch agant and twelve to fifteen
union members. Deat himself was thed struck over the head with a
chair by a white operating engineer. The police were never
called. The victims were net forewarned or alded by those
witnessing the occurrence. Although Ciavaglia testified that he
did not know the attackers, one of tham had been in his office
just a few minutes tefore.

On the fallowing day the viclence increaged. Four or Eive

pickup trucks in sach of which were severzl whitz men, some of

il
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whom ﬁent cecognized as operating engineers, came tco the hiring
hall en masse shortly after working hours.  Despite the presence
of a policeman, : : Dent, EBady and
Cleveland Allen weré beaten by groups of white operating
engineers in front of thevhi:ing hall. 347 F.Supp. at 276-77.

"After an extensive examination of the facts and law this

court enterad an order enjoining pendente lits Local 542 and all

those acting in concert with or on behalf of Local 542 from
interfering>in any way with or regaliating for plaintiffs’
exercise of their federal statutory and constitutional rights te
institute their employment discrimination actien.

Following four years of discovery, I entered an order
bifurcating the trial into two stages: the first on the issue of
liability and the sacond, if lishility was found, on the issues

pertinent to recovery of damages.

E. The Dalavs and Contampt Issue§ Involving Abrabam Freedman,

Esauire

During the course of the trial which began on Januarf 13,
1976 and continued through June 28, 1977, there were two oOther
unusual occurrences deserving mention. Lacai 542's counsel,
Abraham Freedman, Esquire, was twice cited for criminal contempi
for his courtroom conduct. 73 F.R.D. 351 (E.D.Pa. 1976), aff'd,
552 F.24 498 (38 Cir.)(affirming both criminal contempt orders),
gert. depied, 98 S. Ck. 87 (1877); 73 F.R.D. 544 (E.D.Pa.
1876} {denial of motion for sfay of action pending Fregdman's
appeal of first criminal cﬁntempt order).. The first contempt
order followed a lengthy and undirected reading by Mr. Freedman
of Bennett Stalvey's deposition during his cross-examination.
After four t;anscript vages of éuch unfocusad reading.,
plaintiff*s objection wss sustained. Mr. Freedman rzsponded by
objecting to the court's ruling. He stated nis intention further
to state his ground for cbjectiocn. He was ordered not ta do so
with the assurance that he would be the beneficiary of all
possitle grcunds. After numerous repetitions ¢f the order, 73

F.R.D. at 3548-50 (Appendix A), Mr. Freadman, wilfully pecsistent

2
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in his course, was held to be in contempt. Freedman.:eceived a
thirty-day sentence which has since been modified to a $500 fine
upon Freedman's motion for rssantencing. '

The second contempt créer was a result of Mr. Freedman's
calgulét&d dilatery tactic to continue reading from Samuel Long's
work record {in evidence as an agxhibit) despite an order to csase
such reading. 73 F.R.D. 531 (E.D.Pa. 1978). For this refusal
Mr. Freedman was f£ined in the amount of -$3500.

From the very beginning of this lawsuit Mr. Freedman's
téctics of delay and repréhensible cbnaucf were wilfully designed
and executad with the intent %o obstruct and preclude a proper
judiciazl determination of the real facts of the case. It is my
judgment that he sought to subvert this intensely controversial
matter to a mistrial so that yesars of investigation and discovery
would have to begin again. altheugh his conduct was as
reprehensible and as irresponsible as any I have seen during
thirteen years as a trial judge, nevertheless, with patience and
hopefully discernment, I have tried to disassociate those tactices
from the essential fact finding process here.

Fortunately, for all the litigants including his clients,
Abraham Freedman was not successful in aborting the trial
praocess; however, he did succzed in making most difficult the
presentation of those issues which would have been easy to
discern from a fact-finding standpeint and which could have been

ruled on and adjudicafed promptly. As to the more complax

" matters in the case, he persistently trisd to make it impossible

to comprehend thelr nuances and te preclude any ratlonal
presentation of the case. By reasoﬁ of this daily persistent
level of counsel i:responsibility,_discovery, trial and
adjudication have extended far beyend aay reasonable tims span
weould

which any cass Aarrant -= ayven one invelving z most intense
vigorousl? litigated controversy.

Perhaps the tone of the frial can be best conveyad by the
opinion of tﬁe Court af Appeals on the two ceontampt cltations.

Commonwealeh of Pennsvlivania v. Local Union 342, 532 F.24 488 (34

Cir.), cece, denied, 98 S.Ct. &7 (1977). after evazliuating Mr.

253




Freedman's conduct, the Court of Appeals reviewed cases where
PP

similar conduct of non-lawyers was held to be inexcusable and

then the Court noted:’

If non-lawyer Seale's defiance of a judge's
order was inexcusable, how much more so should
be the conduct of appellant Freedman, a
seasoned trial lawyer. We agree with the
Seventh Circeuit, and hold that a trial
attorney's bhelief that certain actien is
necessary to protect the record for appellats
review does not excuse his deliberate defiance
of the trial judge's explicit and repeated
orders. The phrase "preserving the record for
appeal” is not a talisman that absolves a
lawyer from his usual obligation to comply
with a krial judge's direct orders.

¥

Freedman'’s conduct was an affront to the trial
judge's authority to control the proceedings
in his own courtroom. An attorney wnho, in
deliberate disregard of seven direct and
explicit orders by the trial judge, pursues a
course that he determines to be in the best
interests of his clieat, c¢ffends the dignity
and auvtherity of the court and thereby
obstructs the administration of justice.
"United States v, Seale, 461 F.24 3435, 371 (7th
Cir. 1972). To hold otherwise would be to
strip trial judges of their power Zo supervise
the proceedings before them, and to clothe
counsel with the authority to conduch trials
in whatever manner they deem appropriats.
Furthermore, we note that Freedman's conduct
was obstructive because it resulted in a
wholly unnecessary and not insignificant aelay
of the trial. For this reason, tog, we
conclude that his conduct rose to the required
lavel of disruptiveness.

EL

Preedman's a¢tion was intentional, constituted
misbehavior which caused an sctual cbsiruction
of the administration of justice, and occurred
thhln the presence of the court!

% % i

Freedman concedes that his conduct did not
vilify the judge, and we cannot agree that the
judge's comments demonstrate a blas against
Freedman. The judge's description of
appellant's conduct was neither acid nor
sarcastic; it was simply. accurate. The trial
judge =2xhibitsed patience and rescraint, and
did his utmost to preserve order and decorum;
he did not engage in wrzngling or bickering,
and used the summary contsmpt power only as a
last resort.... Appellant {Abrsham Fresdman]
mistakes judicial disapproval for personal
gigue, A Judgs who ﬁ“j::tivelf azprzIszs his
antipathy toward contumacicus coaduct does not
thereby disqualify nimself from a2djudicating
the contempt under Rule 42(a2). Under the
clircumstances of this case, we see no need for
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znother proceeding to adjudicate what one
judge has alrzady witnessed. Summary
disposition, we hold, was appropriate.

After the contempt citations had been sustained and on the
last day for modificaticn'of his thirty day sentence, he £iled a
petition reguesting that he not be sent to jail -- evan though
the sentence had been affirmed znd no further judicial relief
seemed available. I modified the prison sentence by vacating the
imprisonment and impcsing.é fine of only $3500. This was done not
kecause there were any fundamental mitigating factors but solely
because 1, at his present age of more than three score and ten,
he has never lzarned or has now lost totally the recogniticn of
the sténdards of permissible conduct £for lawyers, then 30 days in
jail would not be a true deterrant for the future. Thus the jail
sentence was not eliminated because of ény view that i1t was ever
unfair; for I am still confident that Mr. Freedman's conduct was

as inexcusable as it was so often disgraceful.

F. The Named Plaintiffs as of Carsification
As has been noted zall twelve of the named plaintiffs are
graduates of either Benjamin Franklin I or II. Because ¢f the
importance of the characteristics of these named piaintiffs in
determining whether they satisfy the c¢lass éction reguirements
and rula_23(a), the plaintiffs will pe described with reference

to some basic features.
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At the time of the certification, on March 13, 1972, cne of
the named plaintiffs (Marion Eady) was a listee in Group I, five
were in Group II {(Randolph Hughes, William Béstic, Ronald
Richardsen, Ronald Crawford, Willie Frank Gilchrist) and the
remaining six in Group IiI {(Raymond Williams, William McKay, Arel
Brownlee, Kenneth Howard, Alpha-Christmas, Clarence Winder).

One, Marian Eady, a graduate of BF I, did become a member of
Local 542°'s pafent body. Two of the named plaintiffs, Randelph
Bughes and Alpha Christmas, alsoc BF I graduates, were applicants
0 the Joint Apprenticeship Tfaining Program, although neither
had received a final dispositlon of his application. The JATC
files of Hughes and Christmas indicate no dispesitien but simply
make :efe}ence to the Benjamin Franklin program. All plaintiffs
wefe alleged to have been victims of the referral practices and
practices relating to admiﬁsion to Local 542 and discriminatory
advancement in their profession.

The hours worksd by named plaintiffs range from hcne at all
to over 2500 in the period between their BF graduation and ¢lass
certificatien. Three, Raymond Williams, William McRay and
Clarence Winder never received regisitrant books, the first and
lowest step in attaining entry to the union.

although it is clear that the Group III plaintiffs are
diffarent from the Group II and Group I plaintiffs in terms of
their supéosed priority in referrals, I f£ind there iz no conflict
between such plaintiffs for purpesas of trying the lagal issues
of this suit. Plaintiffs are not aﬁtacking the hiring hall
system as constituted but rather are attacking practices which,
while forming no part of the hiring hall system's stated
foundation, nevertheleass have a profound impact on its operation.

G. Statistical Evidencs

an important part of plaintiffs' case lies in its proof of
discrimination in membership in Local 542 and its proof of
discriminaticn  in hours and wzges of mimerity union members.

' Plaintiffs' proof on both issues is based in part on a -

(]
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statistical probabiliey analysis. Ssae Intsrnational Brotherhoed

-

of Teamsters v. Unitaed States, 431 U.5. 324 (1977). For the saksa

of orderliness we will take the statistical proof of membership
discrimination first.

Plaintiffs’ expert, Dr. Bernard Siskin, is an Assoclate
Professor at Témple Univeﬁsity and Chairman of the Department of
Statistics. He has written numercus articles and a ;eit baok in
the field of statistics and has particular exﬁertise in social
statistics. At trial he engaged in a number of studies of 542;5
composition, aScertainingfl$&£3£ alia, the number and propc:ition
of minority union members, thé pool of minority persons available
for operating engineer werk, the number and proportion of
minerity entries from 1566 to 1973, the numbers of minority
personé entaring the union via the varicus available means, and
the comparative hours and wages of minority members. From such
studies he was able to draw conclusions relating to the
likelihood of discrimination in the 542 hiring hall system. This
case, like mgst cases invelving statistical proof, invelves among
the expert witnesses some evidentiary conflicts which require the
fact finder in turn to make findings of credibiliry. UJpon

balance I find Dr. Siskin's testimonv to be credible, persuasive

and accurate on these subjects and on the other subjects «f his

testimonvy. The testimonv of the other sxperts who diifar dozs

not csuse me to repudiate oz Modifv my finding as to Dr. Siskin's

cradibility. .

1. Membership Disparities

Based on the computer tapes of a "Master List of Active
Members” provided to Dr. Siskin by the union (with key punch
errors being corrected through the annual pension files), Dr.
Siskin determined the union membership to be 6,051 as of December
31, 1871. This figure inclﬁdes the parent body, branches A
through D, and the Registered Apprenticeship enrollees. (Helders
of registrant books are not cocunted in this tabulatlion and are
not censidered by the unicu as members.) There wara two hundred
and thirty-five black mémbecs. Thirty-thres more were members of

another minerity. Thus the composition among active membersz of
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Local 542 at the end SE lSTi was 3.9% black. When all minorities
are .considered, the mino:ityAcompcsition of the union was 4.4%.
These 1971 percentages are very nearly identical when pension
welfare, and honorary members (inzctives) are included in the
membership definition. The following table reflects the
composition'of 542, including pensioen, welfare and honorary

members, for the vears 1966-71:

Number of - Percent
Year Membership Minorities Minority
1966 5092 174 : 3.42
1967 . 5385 - 182 3.38
1368 5703 - 218 3.79
1389 5995 261 4.35
1370 6152 255 4.12
1271 6453 289 4.48
1972 6631 307 4.8
1973 6942 344 . 3.0
1974 7066 354 5.0
19875 . 8974 : 336 4.8

Based on the 1970 census data for the area covered by Local
542's jurisdictien, the total population is 7,729,115 of which
888,350 or 11.3% ara black and 33,073 or .4% are members of
another minority group. ,Limiting the population to malas between

the -ages of 18 to 65, in order to define more precisely the poel

of potential applicants, the figures become 11.0% black and 1l.35%.

minority. The 11.0% and 11.3% figures are a conservative _
statement of the available black ¢r minority laber peol. This
wasg Dr. Siskin's conclusien and.I agrea. Siskin's best sstimate,
however, was 12.7 to 13.4% black and a total of 13.2 to 13.3%
minority, taking intec account by his calculations lzbor force
participation rates, the census undercount, education and
ocgupation and disregar&ing particularly the suggested factors of
automobile and telephone ownership.

Using the conservative 11.0% and 11.5% result, the mémbership
of Local 542 as of 1871 waS'gzﬁssly disproportionate to the 3.9%
black and 4i4% minority gercentaée in the labor pecl. The
likelihood that such a disparity would eccur by chance is less
ehan 1 im 100 trillion, lsss than 13723, OFf course, if Siskin's
greatar percentage figures, which I find on a prapondecance of

the evidence to be accurate, wers used, the disparity weould
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increase still further. Notably the disparity remained extramely
significant as against the conservative labor poel figures as of
1975 when the minczity percentage {Ecur fears after the
initiation of this suit) had risen to only 4.8%.

2. Discrimination in Entry

In 2ddition to demonstrating this gross disparity,
plaintiffs? expert, Dr. Siskin, compiled data principaily from
union exhibits indicating the raties of minority entry inte the
union (parent, A, B, €, and U branches and the RA pregram).
During the period 1966-1371, 2601 new members entered 542.

Mincorikties enterad at the following rates:

Blacks Minorities
19646 5.1% 5.5%
1967 2.6% 2.8%
1968 5.8% 5.8%
196% B.2% ©9.8%
1970 3.8% 4.8%
1871 6.8% ‘ 8.7%

The total black entries for the union as a2 whole were 143 or 5.3%

over the course of these years and the total minority number was

. AB6 {6.4%). The direction of the entry rate (increasing or

decreasing) fluctuated during this peried, so it is not possible

i

+0 deduce with absalute certainty any definite trend, although in

the last three vears before suit (1969-1971), the averzge eniry
rate was 6.4% black and 7.9% minority. The difference between
this average and the ccnservati&e labor pocl percentage is
statistically significant at less than 1 in 1,000,000 (i.e.. the
probability that the difference-can be explained by chance is
lesé than ane cut of one millien). ©On the basis of random entry
one might reasonably expect almost 300 minority entries between
1966 and 1971. The difference between this expected number and
the lesser actual number is 133--443%. By the end of 1974, the
minority membership of Local 542 was 4.3% black a2nd 4.8% minority
out of 8725 membecs. Bs will be developsd below, there are no
other Eactoés which would fairly reguire a2 finding that this
grass disparity is not the result of discrimination. There Is no
sufficient evidence ko exblain that tais disparity occurred
because of any valid job-related qualificztions not possessed
either by members of the minority labor poeol or by actual
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applicants for union membership.

Even after suit, from 1972-1974, the minority entry ratio
inte the union is at f.4%, not far from the 6.4% vre-suit figure
applicéble between-1966 and 1971 and less than the 7.9% rate
hetween 1969 and 1971. 1In 1972, 5.93% of entrants were minority:
in 1973, 8.1%; in 1974, 8.0%; and in 1975, based on union data
after excluding reinstatement and withdrawals, only 1.3%
{adjusted from 2.8%).17

In the data given above, € and D branch members were properly
ineluded in aséessing the ;xtent of 542's discrimination in part
because the ¢ and D members are indeed union members and because
transfers can be affected from ¢ and D into the parent bedy
construction trade, thus affecting the general measure of
availability ¢of entry inte the construction zrade and the
employment prospects of the plaintiff class. The entzy data for
the years 1972-1975 does not include D branch membe:s.ls
Plaintiffs' arguments that Local 542 has discriminated are indeed
based in part on the assertion that the union maintained primarily
) white entry metheds and primarily minerity entry metheds. For
purpeses of analyiinq this contention the data on entries into

the union will be broken down {in rounded figures) into branch or

division.
Parent, A & B C D
Black Minoritvy Black Minority
1966 3.7 - 3.7 8.4 2.9
1967 2.2 2.7 2.4 2.4
1968 6.0 6.0 6.4 - 6.4
1968 8.1 8.9 8.7 11.1
. 1970 5.3 5.3 Q 1.9
1971 10.7 12.7 2.0 4.1
The overall average entry rate from 1966~71 is:
" Union AsB s P C&D RA
Black 5.5 6.4 4.6 4.3
Min. 6.4 7.0 6.0 5.0
The overall average entry rate from 1969 te 1971 is:
Union A,B,P c,D RA
Black 6.4 8.3 3.2 6.4
Min. 7.9 9.4 5.8 7.5
- (1969=71)

For each of the three year averages/the disparity from the
minority lazbor pool percentages is statistically significant (less
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than a 3% probability of chance occurrence}. For the union as a
whole, including Cand D branches, during thislthzee-year per iod
the disparity is significant such that the likelihoed of thése
ovezrall figures occurriﬁg by chance is la2ss than 1 in 1,00¢,000.
In the pe:iod.from 1972 to 1974, 7.4% of entries into 342 .
were minority members: 8.0% parent bedy, A, ér B; 1.7% C-branch,
18.2% RA.12 The very high RA figure constitutes entrants into
the four-year program. If instead of examining the ﬁumbé: of
minerity entrants into the RA program we look to the number of
minority graduates moving Trom RA status inte the gperating
branch for this pericd, the 18.2% figure diminishes to about
5.9%. This latter percentage is in many respects the meost
méaningful in measuring the minority participation of registered
apprentices. TFurthermores, as the minority RA entrants here
increased in this periecd, the minority C branch entrants have
diminished scmewhat, so that apparent increases in particigation
by minorities in the RA program are not absolute incresses. I£
the RA minority graduate figures ars used instead of RA entry
figures, the.overall percentage of mincrity entrants into Local
542 ‘during 1972f74 is 4.9%‘instead of 7.5%; khis mékes a decrease
since the £iling cof this suit in 1971 when the average rate cf’
minority entry between 1371 and 1966 was 6.4%. Although the EA
program will be discussed sepa:;tély under the heading "JATC.,"” it
is eclear that a careful evaluaticon ¢f the statistical proof
reveals continuing discrimination. Thus as of 1978, twe vesrs
aftar A and B branches were abolished, the Parent Body was 5.83%
minerity, the C-Branch 3.9%, and the Registered Apprentice
Program {including entrants) 12.7%. Excluding inactives the
percentzge of union members (counting RA entrants) at the outset
strongly
of 1976 was 4.87%. The fluctuations in methcdsof zatry/ suggest
manipulation. This is corrohorated by other proof.

3. Disparities in Hours and Wages

The szcond major component of plaintiffs'statistical proof

cencerns the proporsionality vel non becwzen the hours worked and

wages received by white members and by those minorities whe
were able teo become members of Lecal 542. Dr. $iskin

performed two basic studies inguiring intec
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this matter., ‘In the first he compiled from the union's Master
List of Active Members all the hours worked by whites and
minorities during 1969-71 and estimzted by a standard formula of

hours worked in rec¢snt years just whoe was in Group I, II or III.
In the second, using the Master List he examined the hours worked
and wages obtained during 1972, mzkiag correlations to the !
out-of-work list and the respective operating branchgs'cf 542 so
as to compare even more closely iike groups of white and minority
workers. Both studies excluded.conside:aticn of € Branch and D

Branch and registrants.

The rasult of Siskin's first study based upon health, welfare

and pension records 1s indicated in the following table.

Year % White Hours % Minority
Bours

196% 96.42 3.58

1370 96.30 3.70

1371 96.38. 3.82

When one cempares the minerity labor peool percentage-(ll.S%) to
the minority member percentage of hours worked, the disparity is
still greater than that revealed by the comparison between the
minerity labor peol and the 542 operating membership.
Plaintiffs"first study sought ko account for differences in

age, districe, branch, seniority, and out-of-work, list status by

use of a regression analysis. After accounting for these
fagtors, Dr. Siskin neve:thelesé concluded that wnite coperating
engineers in the studied branches wotked 109 hours per vear
longar and at higher ;ates than minority members on account of
race., Siskin concluded that-the racial disparity was
statistically significant and would not be decreased by the
addition of other variables. This means that mincrity members
received $717 per year less than whites. 1In additicn tc.this
loss, Siskin concluded that-minorities lost on the average 5262
per yezar due o maldistribution among branches.

Upan ceceiving master list data for 1972, includiag :o: the
Eirst time exact wage information and group status, Dr. Siskin
repeated his analysis for wnat year, excluding from consliderztion
all those individuasls on the list who began during thes course of
1872. 'siskin alzo analyzed in this study the raw wage and hour
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differential among the branches and among ogut-of-work listings.

Once again, only Parent, A, B, and RA branches unionwide were

analyzed. .
Group Ave.Hrs. Ave . Hrs.
List White Minority " Difference
P I . 1799 1592 - 207
B I 1713 1587 128
B II 1483 1171 312
¥ - 1684 1513 171
RA 1580 1415 . 165

The average raclal difference in wages by branch and group list

unicnwide is correspondingly as follows:29

»

Ave.Wages Ave.Wages
White Minerity Difference
P I £16,312 $15,044 $1,268
B I 14,250 13,588 684
3 II 11,489 9,889 1,600
a - 11,512 9,928 1,584
RA - 11,046 9,487 1,559

The awverage overall disparity unionwide in 1972 hours and

wages ls revealed by the following table:

White Minority Differencse
Average Hours 1727 hrs. 1551 hrs. 176 hrs.
Average Wages .  $14,718 $13,232 $1,486

After also subjecting the raw 1372 results to a regressicn
énalysis (se as to equalize factors of age, district, branch,
seniority, and group out-of-work list status), Siskin concluded
that whites on the average worked 97.5 hours mo:e_than minorizies
in 1972 and earned $749 more. This is indeed close to the
1963~71 estimated result. It must be emphasized that the
dispa:ity in average nours worked ars not a result of calculating
the effect of low priority ocut-of-work list group or seniorisy.
The discrepancies accrued while these factors were egual.

4. Referrals

Closely tied zo piaintiffs' proof of a differential in
minority hours and wages is the procf of zn arbitrary system of
referrals. Siskin's analysis on this subject was limited 2o
District I, although in a separzte analysis unicnwide clustasring
cf minorites with a limited numbsr of =wployers was also shown to

exist. First I will detail the District I study.

v
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Siskin's study of the District I referral system invalved an
analysis of seventeen out-of-work lists from among the various
groups (five from Group I,’one from-Grcup 11, five from Group
1-3, and six oilers and RA lists). The seventeen lists were the
remainder after eliminating all l;éts during that period with
less than forty names. This was &o assure statistical
significance. Each.list had been used for one of any‘bf the months
between 1969 and 1571. A rank(was t@en,assigned te eachh person on ihe
list according to his position.‘ Referrals wera counted based on
the first referral date marked in a listee's work records. (A
referral constityted any attempt %o contact a werker including
acceptancas, refusals, or failures to achieve contact so long as
noted in work records.) By computsr, seventeen "selection™ lists
were created reflecting the actual order of referral.

By creating the salection list, Siskin was able to compare
actual refer:allrankings to the work list ranking in erder to
determine the coefficient correlating the =wo lists positively,
negatively ac neutraily. The apprépriate numerical correiaticon
{(the Spearman rank correlation coefficient ("r"}) ranges from
"~l" to "+;". A "#1™ correlation would mean that the two lists
are identical; a "-1" would mean that they bear az perfect reverss
order co:relaﬁion: a "O" correlation would mean that the
relationship appears random. Based gn $iskin's analysis the ¢
correlation coefficlents for the seventeen lists ace 2s follows:

. Group I lists

List number '5
#4 .20
7 .55
£10 . . .52
o $13 .45
. 18 .82

Group IT
£2 : .08

Group I-a
#3 W22
#5 .40
£9 .37
¥12 A3
215 .54

Rh & Oilers
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2L .24
7 - .38
2 .44
#11 ’ .44
214 .48
=17 .45

While all of the lists except list #2 frcom chup II wers
clearly on the positive correlation side, further analysis by
Siskin revealed that virtually none of the lists reflecting

actual referral rankings was significantly similar to the

corresponding out-af-werk list.:

_This conclusion was reached after calculating the "variance."
In the present context the correlation coefficient (g) when
sguared (E?} measures the variance in sealection rank which is
explained by the ouif—of-work list rank. The formula 1-12
measures the variance in selection not explained by the
out-of~work list. Cf the seventeen lists examined, on only cne
was more than one-third of the selection rank predictable or
explaigakble based on out-of-work list ;ank. On another list the
position'on the cut-of-work list explained only .8% of the
sslection list zanking.

Percent Variznce

Rank Correlation Percent Variance Not Explained

List Coefficiant (r} Explained {rl) (1-22)
GtE.I—A

#3 .22 4.8 95.2

¥ .40 16.0 84.0

3 .37 13.7 36.3
$12 .43 - 18.35 31.5
£15 .54 L . 29.2 70.8
Grp. I 7

4 .20 4.0 ' " 96.0
3 .55 30.3 69.7
#10 .52 27.0 73.0
#13 .46 ) 21.2 - 78.8
318 .62 38.4 ‘ 61.6
Grp. II’ '

#2 .08 0.6 ) 99.4

- OQilers & RA

1 .24 3.8 94.2
5 .38 14,4 85.6
#8 .44 19.4 80.86
11 .44 19.4 290.86
14 .48 21.2 78.8
#17 .43 29.3 79.7

The average for all lists indicates that 82.%% of variance is the
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re?ult of factors gther than order on ths o;t-of—wo:k list.
Although there exists a possibility that selections based an
skill could thecratically have created discrepéncies in selection
cank, plaintiffs pointAout, and I agres, thaé the loaw correlation
on the single skill oilers and 2A lists (a correlation very like
that for the other lists) itself tends to diép:ove the theory
that "skills" explains the variance.2l

The next statistical test performed on the seventeen lists
was to determine whether pzedicﬁability of selactions from
out-of-work list ranking increased depending on the type of lisk.

. . . within groups

A table indicating the percent of explained variance/ with and

without ranking those who were not referrad at all, is below:

Including Deleting
Group nen-referred non=-refarrad
I-2 15.7 14,2
I 20.6 21.9
i 0.6 2.0
Olilers & RA 15.8 14,1

173 . 17.58

The percentage of explained variance is relatively small

Siskin pnq;ged yet another chart, an‘“ex;ectanuy chart,™
indicating the probability of selection for perscns listed in
respective guintiles of each out-of-work Iist:

Parcentadge Probhability of Selection Crder

Compared to Work List Qrder

Percent Selected in Quintile ¢f Selescticn List

lst - 2nd 3rd 4+h Sth
Quintile 1lst Z4.0% Z4.0% 17.8% 17.5%8 16.8% 100
on out— - 2nd  29.0 28.3 i5.5 o 1s5.1 12,1 100
of-work 3rd  32.2 28.9 17.2 12.5 9.3 100
list dth  14.9 18.7 34.1 17.4 15.8 130
T Sth 2.1 1.1 16.7 36.4 43.8 100
100 100 100 179 100

As can readily be seen the probability of sélection is ﬁot
increased by being in the first or even second gquintile on the
out of work lisz, although someon= in the £ifth gquintile of the
cut-of-work list is not at all likely to be selected among the
first or sscond selection list gquintiles. While this analvysis in
itself does not seek to identify razce zs the factor creating the
lack of correlaéion, it confirms that the cut-of-work list
tznking is simply not the orincipal basis for seiectioni This
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corroborates plaintiffs’ claims of discriminatiqn in the sense
that ‘it proves there is much rocom for arbitrary and standardless
selections. When combined with the other statistical disparities
considecing the race factor dirzectiy, this correlation study aids
the inference of discrimination. '

vCor:cborative of the above data is the calculation of data
indicating clustering of minority workers referred thrdugh the
hiring hall system of Local S542. For the peried 1969-1271, Dr.
Siskin examined union peasion :écerds for all districts and
determined that 69.8% of the 1488 employers reporting hours for
the pericd reported no minority hours at all. The breakdawn by

years 1s as follows:

Firms Active Firms Percent
Reporting Reporting Ne Reporting no
Year Hours. Minorigy Eours Minority Hours
1969 1034 773 74.8
1370 106l 762 71.8
is71 1035 787 73.1

Twenty-three emplayers, according to Siskin, employed
miporities during the three-year pericd as ak least 10% of their
total hiring hall employees. Thesé companies were all in
District 1. They accounted for 32.41% of all minority hours in
that district but only 5.96% of total Distriect I hours. Further,
these employers recesived l7.l7%/gfstrict I minority refarrals but
only 7.43% of all District I referrals.

. E. Qther Proof

Proof of gross statistical disparities may itself constitute

a prima facie case of intentienal pattzrn and practice

discrimination. International Brotherhoed of Teamsters v. United

States, 431 U.S. 324 (1977); Eazelwood School District v. United

States, 97 S. Ct. 2736_(1977). In thi; case there is more then
statistical disparity. There is evidence of the local union's
intenticnal deceptions to aveid application of the Philadelgphia
Plan as well as evidence of deception in denying the Benjzamin
Franklin graduztes union membarship. These decepticns
{particularly relating to the Philadelphia Plan) were, I find,

endaged in with the purpose of appearing to advocate equal
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minerity participaticn, and hence of aséuring the flow of federal
contract monias while at the same time duplicitously resisting
such participation at ﬁeaningful steps of imélementetion.
Flaintiffs need offer no more than this to establish their class
elaim of intentional discrimination and b:iné the abstract
statistics to life. Plaintiffs’ other proof consists, in part,
of evidence showing specifically enumerated departures from
customary entry methods and a rélation between method of entry
and race which canno% be viewed as coincidentzl., Flaintiffs also
hﬁve presented'testimony of twalve minorify individuals relating
their experiences in seeking access to the union hiring hall.
Both types of evidence seek to pfove a pattern of discriminatery
conduct, or to corroborate other preoof of discrimination, without
relying directly on an expert's opinion concerning the exact
probabilities that the specific instances can be generalized.
Such evidence has long been an important pact of semployment
discrimination suits and assumes evidentiary signifiéance by
establishing or tending to confirm in the concrete that which
statistics have abstractly assured was highly probable. Both
types cf ncn—gtatis:ical proof may create or corroborate an
inference of discriminarion.

1. Entrv Discrimination

First for consideration is the preef of a variety of methods
£or entering Local 542 which have either departed from the
customary entry avenuds, and in the process have provided
primarily white entry routes, or in the ordinary course of
operation have resulted in the exclusion of a disproportichnate
number of minority applicénts.

The initial formally permissible methods of, or steps toward,

-entry are through what are c¢zlled A and B branch

Organizatlion, C and D branch Crganization, f Branch
Miscellanceous, the Registered Apprenticeship Program, and the
Reglistrant Program. As indicated earlier intra- and inter-union
transfers may also be accompliched.

Entry through A and 2 Organizstlion wmay occur when employers

previcously not committed %o the union bargaining agreement decide
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to become committed.. Their constructicn work forces are issued
union bocks a:t that time without having to meet.any
gualificaticnal criteria. (A and B branches were abolished as of
December 31, 1974}, Entry through ¢ and D branch Organizaticn is
accomplished when non~unicn workers choose thie unlon as thei
bargaining agent, usually by an election procedure. C branch
Miscellaneous entry is the entry route £or new workers hired by
employers wpose workforces had previcusly been organized. The
Registered Apprenticeship Program, a qur-year training program,
provides an entry method for essentially unskilled would-be
operators who meet certain qualifications and who péss wrikttan
tests.zz Lastly, there is the registrant program, A and B.
A-registrants were unskilled persons desiring to be operating
engineers who simply registered with the union and obtained an
A-registrant book. After achieving 2500 houzs of experience
membership in the union became available. This method of entry
was =liminated in 1968. B-Registrants, prior to August 1, were
those claiming to be experienced operating engineers who were
issued B-registrant books. On August 1, 1970, however, a written
and field testing procedure went into effect to verify the
gqualifications of B-registrants. These tests have not been
validated as to thelr jebwrelatedness.

Intra-union transfers render entry inte the non-construction
branches crelavant ta the issue of entry into the construction
branches., Branch members may transfer into ceonstruction, by
varying accounts, either after attaining 2500 hours, after
attaining journevman ¢ branch status, or withoeut restriction or
specific rules. Transfers into the parent body cculd be
effectuated from 2 branch after four years or B branch after
three years. Inter—union t:énsfers have also/ggfaitted.

The follcwing table, based on union records, indicates the
minority composition of persons entering 542 through the absove
described methods between 1970 and 1975:

A-Raglistrant,

4 Organizatinn B Regiztrant RA
B Org.; C Org.; (3kills {test and
gntries ¢ Misc. Ragulred) diploma) Total
White 1414 581 338 23133
4]
R A —
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Minority 27 - . 73 59 168
Total 144] 660 397 2498
% Min. 1.87 11.983 14.8¢ 6.5%
. most
From this %3ti)it is a simple matter tc determine that/white
<05

entrants Ante 542, or inte a category through which access te 542
could pe attained, entered

without being subjec¢ted to any standards of
gualification. Only 18.4% of new minority entrants cr
affiliates, however, . entered.ih suc¢h a way. Only 14.35% of
whites entering or becoming affiliated with 542 entered through
tha Registered Apprentice Program although 35.8% of minority
entrants or affiliates came into their positions through the RA
program. A significant 47.9% ef all new minority entrants or
affiliates in this pericd became B registrants, while only 24.9%
of whites achieved this status.

A cleoser breakdown revaals e%en nmore emphatically the

minority underreprasentation in entries via B branch

Crganizations
A QOrgc. B Qrg
‘Total Minority Total Minority
1870 1 0 27 1
1871 5 G 38 1
1972 3 0 76 2
1373 i 0 103 0
1374 0. a a3 3
19735 Q Q 20 Q

.Cnly seven out of 377 B Organizaticn entries were minorities, a

total c¢f about 1.9%, much less than either the minoricy laker
pocl percentage or the. percentage of minerity union members.

Focusing on C~Branch, alsec reveals diminutive minority
participaticen in the new entries to that branch. BRBetween 1978
and 1975 only 8 {13} of 768 C Misczllaneous entries were minocrity
members, and only 11 (4.5%) of 242 individuzls entering. by way of
C QOrganization were minority members. By 1976 minority
representation In C branch was oﬁly 3.9%.

As the minority rate ¢f entry inte and pepulation of € branch
has become relatively insubstantizl, the minority representation
among cggistzants nas been fairly constantly greater than the
minocity labor pool percentage in the 542 geographical rezlm.

District I Union
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Year Tokal Min. . % Min. Total Min. 5 Min.
1872 233 49 21.0 . 340 55 16.2
1973 ie3 3z - 19.5 224 34 5.2
1974 145 32 22.1 198 © 33 16.8
1973 . 121 27 22.3 159 28 16.8
1976 : l44° 24 16.7

The rate of minority entrants into the registrant program between
1969 and 1975 was itself commensurate with laber pool percentages
at 12.4% (103 out of 832). Of 44 A registrants entering Lecal
542 bpetween 1970 and 13873 only 1 wasA:inority. Gilven these
indicia it is reascnable to conclude that there was among
entfants a miﬁority conceéhration in" the B registrant non-member
group-

What is indicated by these discrepancies is that the union

maintained channels of accegs which wera in practice primarily

white entrv channels or primarily black entry channsls. Those

channels which were primarily black tended to be the ones with

the strictest requirements. The B registrant entry and Ri entry

wera the only methods regquiring anvy testing.

The segregative channelling effect is explained somewhat by
other non-legitimate methods through which entry eor affiliations
with'542 kave been accompiisheﬂ- Feremost among ;hese metheds is
the simplest-——direct and unexplained entry. Plaintiffs have
assembied a list of forty-three white individuals who ﬁave
enterad 542's parent body . or A or B branches since 1870 withous
having been registrants and without having entered through
organization, C branch, RA preogram or interunion'éransfe:. No
minorities have entered in this way.

Particular instances in direct entry also provide an iasight
iﬁto the union management's role therein. The direct entry of
sne Micholas-D'Ambrosia, Jr., son of a former member of 542's
Executive Board, received emphatic treatment in plaintiffs’
proof, Testimony at trial reveals that Robart Walsh, business
managez of 342 was informed that D'Ambrosia possassed no union
book of anylkind. Walsh instructad Ciavaglia to remove
D'ambrosia if this was found én be true. Ciavaalia determined
that O'Ambrosia had been improperly referred as an cller by one

of the District I business agents, Joseph Q'Donoghue. C'Doncghue
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refused to alter his pesition, while not denying its impropriety
in his discussion with Ciavaglia. DfAmbrosia was never removed
from his jdb. This‘cése'is illustrative of the numerous
instances of nepotistic direct entries documentad by plaintiffs.
Although these instances cannot hers ve detailed, plaintiffs’

documentation as referred te in the Introduction is credited.

43




— S~ e ML LT g m e T

2., Individual Testimonv

The experiences narrated below, while not necessazily

presented to establish individual claims of intentional

diserimination, reweal a pattarn which is consistent
with and therefore relevant to thelpattarn of resistance to unien
entry established by other evidence including statistical proof.
Tt is with this characterization that the following redaction of
individual testimony is provided. The order of presentation is primavily
based on the date cf . union affiliation.

(a) Samuel Lona

Years agqo Samuel Long learned to operate heavy equipment in

the Army in a segretated unit which trained at Fort Bragg. After

serviece time on construction in Africa, Long was honorably

discharged in 1244.

Leng unsuccessfully attempted entry into 542 by seeking work

three times between 1950 and 1956 from a master mechanlic at the
United States Steel plant in Morrisville. His father-in-law was
an operating engineer there. (In the meantime he had been
'employed by noen-union contractors at the Philadeiphla Navy Yard
until 1953 and later in private industry.) In 1936 Long was

accepted into the union as a B branch member after finally

obtaining employment at the U. S. Steel plant. In 1352 Long
enterad the parent body and in 1960 he was on the campaign
committee for Robert Walsh, who, Leng testified, campaigned for
the position of Business Manager on 2 tickét opposing
discriminacion against blacks, Irish and Italians.

Long's testimony does not reveal discrimination by the union

o iy
against him. He apparently did not apply/ for union membership
duriﬁg his efforts to obtain employment at U.S. Steel.
Howeve:; Long's testimony as to the foundation of Mr. Walsh's
campaign for business mapager provides some backéround evidence
that the issue of raclal disc:iminat@an was alive prior to the
time period defined by the statute of limitaticns in this suit.
(b} Willis Fox
In 2pril, 1958 Willis Fox obtained a job with a Philadelphiz

contractor, Amenic De Paul, and began work as a laborec. He was




later assigned to backhogs and other equipment before being laid
off in June, 1961.
Fox's initial a;témgt to join Lécal 542 was in August 13961.
At that time James Grant, the hiring hall agent, informed him
that the books wers frozem -- that too many men were out of work
and his azpplication would not be accepted. Fox returned to work
for De Paul, and later worked for Mario Massi, first as a truck
driver and then as an operator. In August 1964, Fox returned to
. the Hall again seekiang entry into Local s542, and was told %o
return in Octaber. In October Grant.teld him to return in
Movember at which time he completad his apélication, paid $40.00
in fzes, and was issued a B registrant book. Three years later,
"in 1967, he became a member of Local 542.

‘ Fox testified that both as a registrant and B branch member
his referrals were exclusively dirt work jobs operating loaders
and pippins (relatively low-paying machinery); he received no
referrals for cranes or graders. When. he complained in early
1969 about this, Clavaglia stated that upgraded refarrals were
impossible because so many men wers ahead of him. Fox's response
was to fipnd crane work through anather local in New-Ycrk, and
over the next f£ive vears, spanning July 1969 through February
1974, he worked intermittently in New York as a crane operator.
Fox's assoclation with Local 542 continued throuch that peried,

Fox reported being sent out by Ciavaglia on a Heister roller
to the Glasgow, Ing. on August 23, 1973, All three rollers at
that job site were operated by blacks. The masﬁer mechanic had
promised that Fox would bhe r=2assigned to higher paving equipment
wﬁén it came in, but instead assigned whites over him. At that
peint Fox gquit and retu:ned‘to Mew York.

{c) Robert Ahmad

Robert abmad raceived training in sheet met&l drafting befors
completing a correspondence course in surveying, maintenancs, and
the operation of front end loaders, dozers and sc:épers from the
Training Service Institute, His f£ield training censisted of a
one-month course in operating the front-end loader, dozers and

scraper, and was completed In August 1363, Abmad gained work
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expe:ience as an operating engineer from George Saul Metals, a
nonunion contractor. '

Ahmad's first attampt to join Local 542 was in October 1963.
James Grant told him that the books were ;losed and no werk would
be. available until the summer. 2Ahwmad’'s frequent subsequent
contacts with the hiripg hall in éearch of employment proved
fruitless, and by spring 1964 he had accepted a job as a truck
driver. Alkhough Ahmad testified, he continued to contact the
union weakly throughout 1964, he ;ecéived no referrals. Ahmad
got his firsc Jjob in July -1963 by volunteering for a three-day
job and falsely representing that he had the required '
registrant's book. He ultimately worked three weeks on a
front-end loader and was laid off when the job ended. When James
Graht, the hfring hall agent, later confronted him with his
misrepresentation, Ahmad explained that it was the only way he
felt he could get work. £ was then that Grant accepted Ahmad's
tender of unien fees and dues, issued him a B registrant's green
book, anﬁ told him he would get ailing jobs.

Batween September and November 1565, Ahmad received six
referrals, four of which were olling jobs. BEis next referral did
not come uﬁtil May 1966 == a cne-day joh. Ahmad testified that
his referrals appeared to cease at a poin; in November- 1365, a
time when William Ciavaglia replaced Grant as the hiring hall
dispatcher. Almad £filed &z complaint of unfair discrimination
with the Commission on Human Relationg sometime during this
period, but the Commission ruled against him.

ahmad applied for the union apprenticeship progﬁam on

Robert
December 27, 1965, but was told by/Emrick, the apprenticeship
coordinator, that he was ineligible becausas he had previous
experiehce on operating engineécs’ equipment. Emrick then
stamped 2 "B" on Ahmad's ragistrant's boeok, designzting it an
operator's beok. In spite of this aAbmad continued te pursue
admission to the apprenticeship program, for upg:ading his
skills, and took a written test. In May 1966 he was notified of
his disqualificaticn because of low scores.

On July 3, 1966 Ahmad was again contacted by James Grant,
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then the C Branch agent, and told to report to the Union Paving
Company. Grant informed Ahmad that his affiliation would be with
the € Braanch: Ahmadfs-acceptance waé under preotest that as g

B registrant he wanted work cemmensurate with his operating

eng ineer branch status. For the'ﬁext two years Ahmad did ne
operating work, but did nen-censtruction C branch type work,
earning between $2.50 and $2.78 per hour. During thazt time Ahmad
also accumulated -over 3,000 hours. ?ecause of this, Gran:
verbally informed him that his branch affiliation would have to
change formally to C. Agéin, under protest, Ahmad acquiescéd.

e stated he was never informed of his eligibility to transfer
from C Branch into the parent bedy of Local 542.

_Ahmad participated in three training programs while in the C
branch. Grant lnformed him of Operation Stepping Stene although
Abmad received no written notice. Ahmad completed the program on
April 13, 1963, having received training on the back hoce. Ahmad
also‘t:;ined at the union training site in Delaware for a period
of one month in both 1870 and 1972, learning crane operations.

Afte: Operatién Stepping Stone Ahmad received no unicn
refarrals for backhoe or crane work. Under Grank's
encouragement, he finally accepted a job as a cement mixer with
Warner Company at $3.36 per hour. He later testified that whils
at Warner he worked in five different shops, and from his

experience, only whites were crane operators or front-end

loaders. Mixers, he testified, were black. As of November 1876

he was stiil employgd at Warner in the szame cépacity, but earning
$8.00 per nour, Ahmad indicated that since his werk with the ¢
branch was permanent, he had decided against leaving, having
:elinquished_hcpe of obtaining'wofk as an operating engineer.

o (d) John Dent

John Dent received his initial training in héavy equipment

operation during three years of miliczary service egding in Macch
1263. In Jaﬁuaﬁy, 15364 he enrolled in the Associated Heavy
Eguipment School in Florida, éompleting 3 six-week combined crane

and diesel mechanic course. Ee then moved to Philadelphiz in

March, 1964, seeking work as an operating engineer, and
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discovered that hiring practices required that he proceed through
the unien.

Dent's first coqtéct with Local.542 was in late March or
early April 1964, at which time he was informed by James Grant
that no work was available and that he should return in the
summmer. He was given no informaticn regarding the operaticnal
procedures of the union or its branches, nor was he given an
application form, despite his statéd intent to apply for
membership. .

Over the following two. years Dent mads numerous unsuccessful
attenpts Lo gain entry inte Local 542. Finally, with no apparent
indication of why his request for eatry to the hiring hall system
was accepted, Dent was permitted to become a green bock
registrant cn April 1, 19648. He paid $30.00 in dues ané
completad an apprenticeship training application, leaving it with
Ciavaglia and Grant. Dent, however, never participated in the
apprenticeship program. Although Robert Emrick, the
appreaticeship coordinator, had informed him sometime during the
summer of 1966 that he was listed and would be notified, he was
ihfo:medwéeveﬁ—mcnths later in November 1966 by Emrick’s
secratary ﬁhat he was net on the list. In a follow-up inguiry in
early 1967, Emrick informed Dent of his ineligibility for the
‘program based on his green book registrant status. {As indicated
below a number of whike B registrants were admitted to the RA
program.) Dent élso did not recesive his first job referral until
November 1966, seven months after his registration. This jcb was
with a rental company and Dent was laid off after oﬁe week; his
second referral was not until June 1967. 2all in all, during his
green book rgéistxant pericd, ten of Dent's fifteen referrals
were rehtal company jobs (short~term work) operating pippin back
hoes. He received no referrals for the high pa?ing crane work.
He was never officially informed of the upgrading program
Operation Stepping Stone. Aafter becﬁminq aware of'its existance
through the Labor Department and from other jourrneymen nembers of

. 542, Dent zsubsequently applied and completed the six-week program

in February 1969.
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In December 19639 Dent became a B branch member, having
completed the requisite 2500 hours.23 Even with B braach status.
zbout 90% of Dent’'s work was limited teo the pippin back hoe =
there were no referrals for cranes and other heavy equipment -
and these jobs were p:imé:ily rental company referrals. Dent
alse discovered that whites below him on the ocut~of-work list
were being called ahead of him. BHe testified that he had checked
the cut-of-work list positions ¢f several whites whom he observed
on jobs for whicg he was qualified and éiscovered after exsmining the
lists that they occupied list position beneath his. He also
witnessed a situation in which a black, ostensibly laid off due
to the unévailability of work, was replacad by a white worker on
the next day.

During Dent's association and membership with Local 542,
dating froa June 1967, his jobs ranged in length from one day to
several months, although short-term jobs were the norm. Dent was
laid off either when there was no need for his eguipment or when
his jobs were finished.

The record also indicates five instances between June 1963
and July 1974 when Dent refused work referrsd to him by the
union, znd one instance where he gquit a jab in July 1872. Dent's
refusals to work were based alternately on his cobijections to the
distances lavolved, the brevity of the work during cold weather,
and his lack of familiarity with the equipment used. His
quitting incident was precipitated by az disagreement over work
rules with the job contractor.

On June 20, 1972, Dent was one of those attacked by z droup
of white operéting engineers at the District i niring hall in
retaliation for the fiiing of the p:esent.suii. He recounts
being treated poorly an his job afterwards. He testifled that
he was given particularly undesirable work, sucﬁ'as a summer Jjob
in the "hele", 40 to 30 feet underground, breaking coacrete with
a hydraulic hammer. Two years latar, in August 1974, Dent and
his family left Philadelphiz to r=locate in Georgla, because of
what hé felt te b2 intolerable working conditieons existing in

Pniladeiphia.
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(e} Elijah Dukes

Elijah Dukes began his operating work in the 1950s. The
first union contractor who employed him was the Plumbing and
Heating Service Co. A£ laborer's wagss, he operated a pippin
for about five years. In 1958, Dukes was teld by a 542 business
agent - a Mr. O'Donoghue - to leave his equipﬁent. He did not
hold a uniecn book or a registrant's beok. His immediate
replacement was a white employee. The business agen£ teld Dukes
that in the next spring he would be taken into the Local. But
Mr. Grant refused even to ‘give Dukes an application. (At some
time Dukes did file a card with 542 but was never contacted and
did not know the significance of the c¢ard.) Once, twice, or more

for 2z time
per week Dukes returned/to the 542 hiring hall in vain.

. ‘Dukes moved on to another union construction company but
was still upable to enter the union. On about three more
occasions he was removed from an operator's job at the behest of
a union business agent. This time such removal resulted merely
in reassignment to another pippin. &all in all it took Dukes
eight yea:s,-until August 1, 1966, to obtain a registrants® hook.

{£) Charles Isalavy

Charles Isely, after successfully completing in 1966 a
six-week privately operated training couzrse for cperating
engineers, sought eatry into the union. He was not aware of the
existence of the registrant or apprénticeship programs, aﬁd
despite conversations.with Clavaglia was never advised. Izseley's
attempt to enter the operating engineers profession was met with
advice from Cilavaglia to obtain two references. He could not
cbtain such referances ét the hiring hall after repeatad visits.
Alrhough Ciavaglia advised him to see Al Holland, Ciavag;ia did
not give him Holland;s phone number. He admitted that Holland
was difficult to find. On one occasion he obtzined work from a
union amplover, but when three men asked him whether he had a
beok and he responded negztively, they asked him to leave the
eguipment. He refuged, bur was dizmissed severzl days later.

Thereafter he was employed in the Philadelphia prison system.

Much later, responding to a newspaper notice regarding an




Thereafter :
Cutreach Program, Iseley met Al Holland. /in 1971 Iseley applied

for and teook a written and field test for classification as a

B registrant. Although he passed the written test he failed the
field test which :elateé to front-end loaders. Admitting his
failure on ;his piece of equipment, iseley observed: "I guess I
may have been a little rusty after '66 to that peint." Tr. 6387.
He then became empioyed at Community Legal.Services as’'an
investigator and has never since worked as an operating engineer.

{g) John Dedson

John Dodscon attained dxperience operating cranes, bulldozers,
and other heavy equipment in the Philadelphia Navy Yard and
several other places, and in 1934 was emplcyéd by Cheltenham
Township, a suburban community north of Philadelphia, as z dump
truck driver and hen as a heavy equipment cperator. Because
Cheltenham had 2 contract with 542, the union business agent,
Robert Belman, cbjected to his working on eqguipmenz without a
"book." Dodson sought a book only through his employer, not
directly from the union. Even after several years he had not
received one.

‘Dodson later worked for Marino Massi zs an eqﬁipment
operator. Massi's company was a union company, but Massi was
aware that Dodson was not a member and had no book. Two.business
agents removed Dodson from his job a total ¢f about seven or
eight timgs between them. In about 1960 Dodson went to the
hiring hall requesting an ¢perators book and was denied one
because, in the recoupted words of union official James Grant,
"He gdt too many men out of work ourselves." Tr. 7049. On
ancther occasion in 1967 or 1968, Dedsen ook to the hiring hﬁll
a note from Mr. Massi saying he owned two pieces of eguipment, cn
the theory that it would help him obtain a book. Grant told him
that if zn operator were puE on both pieces he would consider
Dodson's reguest. Dodscn then related: "So, I said, what am I
supposed: to do? He said, well, go drive a truck.® Tr. 7051.
Shortly thereafter, the dates ars somewhat confused, Dodson
removed to New York where he did receive a parent body Book fram

Local '15. Subsequently he raturned to Philadelphia and spoke to
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G:ént who told him 542 needed operators. Sometime in 1968‘He
raceived a book and began zeceiving referrals. Although #r.
Walsh wished at first to give Dodson 2 B registrant book, Dedson
insisted on and ultimately recsived a2 parent body 542 book on the
ground that he was a parent body member of Local 15,

. {(h) Llovd Hudson

Lloyd Hudson is a Vietnam veteran, honorably discharged in
1966. 1In order to begin a career as an operating engineer he
attended a Training Services Institute ércgram in Northeastern
Penns&lvania from April 1968 to September 1968. This program has
no apparent connection to Local 542 or any other defendant, and
Hudson became aware of it through the Commonwealth's Bureau of
Employment Security {(BES}.

Having successfully completed his gix month oreogram, Hudson
went to the union hiring hall and spoke to Al Holland, showing
him his training certificate. Helland said he would be in touch
with Budson "im the near Ffuture.” Tr. §400. Holland tcok Hudson
to Emrick who also said he would be in touch. With the exception
that Hudson subsequently encountered Holland at the hiring hall
and was told that nething was available,_no ene from the union
eﬁer called or contacted him. (Hudson did make a phone call to
the uniﬁn and spoke to some unspecified individual who referr?d
him to Holland. Although Hudson was told that he‘“fi:st must be
a member of the Logal,™ Tr., 6403, it is not positively clear that
Eudson ever told that person that he was inguiring into anvthing
but membership in the union. At no time, however, was Hudson
ever advised of the existence of a JATC, registrant or C-branch
entry. '

Cn September 23, 1968, after receiving no‘satisfactory
communication from the union, Hudson took (at the suggéstion of
Mr. Sgrow from BES), a BES test, one of the two tests used to
determine admittance to the JATC program at thet time. Mr. Sgrow
wrote to Emrick the following day stating that Hudson scored

"considerably higher than the minimum scores regquired.”

(Emphasis in originszi.) Hudson, never x«nowing of the JATC's RA

program, did net £ile any application for it: nor did he receive
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any c¢orrespondence ¢f other communication from JINIC. A file at

JATC, however, reveals Rudson was rejected by letter of May S,
1969, f£or failure to'take.the JATC test, of which he rec¢eived no
notice. Until 1970 Budson was residing at the address he
or;ginally gave the union.

'Crﬁss—examination established that Budson had been conviected
of fraud in cashing steclen United States Government Soclal
Security checks, a crime for which he received a three year
sentence.

(i) - Dusne B. Johnson

Duane Johnson received his training in operating engineers’™
equipment during his service in phe armed forces, acéumulating
four vears of experience by the time of his October 28, 19869
discharge. Following a twe-month program in equipment repair and
maintenance, Johnsan served for eightesen months in the
Construction Engineer Unit in Germany, operating front-end
loaders, back hoes, graders, and ddzers. In 1867 he was sant to
Vietnam as a heavy equipment operator in the 15th Combat
Engineers Unit, operating :the same eguipment, including cranes,
oftentimes in the combat zone. Returning to the Unite& States,
he was assigned to the 75th Censtruction ﬁngineers at Fort Meade,
Maryland, again as a Heavy equipment cperator handling front-end
leoaders, dozers, graders, backhoes, scrapers, compactors, rollers
and cranes.

Jobnson's first attempt te join Local 342 was in September
1968 when he was advised by Ciavaglia teo reapply aftar his
discharge. Johnson returned within a week of that date, and was
informed that his military service was not suitable for civilian
purposes. Clavaglia told him that further tréining at a heavy
equipgment operating school would be necessary. Johnson was not
told of the union's registrant pregram, procedurés for cbtaining
a green book or taking a field test, the aporenticeship program,
potential C branch membership, or the necessity of paying a
service fee for work referrals.

Joﬁnson borrowed §$1,000 to cover the cost of attending =

two-month program at the American Training Services, Inc., in New




Jersey. He trzined on identical equipment he had used in the
army. Upon completion in February 1970, Johnson retucned to
Cizvagliz and wag told that hecausa of the lérge number of
unemplovyed, it would take at least one to two years for him to
obtain- work, but he would be put on the out-of-work list.
Johnson continued to call or visit the hall weekly, but was
unable to procurs any jobs from Local 542 through the end of
1970. Johnson was informed at this polaot of the RA program and
he applied for entry thereto toward the end of 1970. He was
néve: notified concérning'éhat applization. Setween October 1969
and December 1970 Johnson worked as an operating engineer on two
nonunion jebs. In February 1971 he accepted a nenunion
engineering job with I.T.& T. in Greenland where he worked until
the end of 1971.

Johnson's third but unsuccessful attempt to join Local 542
fcllﬁwed his return to Philadelphia from Greenland at the end of
1971. At the beginning of 1272 he applied a second_éime to the
Apprenticeship Committee, and at that time met Emrick. At the
end of their ceonversation, Emrick gave Johnson his card,
indicating that he should present it to Ciavaglia, the
dispatcher. <iavaglia rafused to acknowladge the gesture, and
Johnson was still without work.

In May 1872 Johnson was tested on the front end loader, back
hoe, and bulldozer as part of the union field tzst. He passed:
this was the same aquipment he had used in the army. BHe later
spoke with Ciavaglia whe again indicated that high unemplovment
had virtually foreclosed present and near-future work
cpportunities for him.. Jehnson was.nct given a green book, and
he was advised by Ciavaglia that ii was unnecessary tc'pa} dues
since it would take at least two to two-and-cne-nalf years befcre
he would obtain work. He was told that he would be placed ont the
referral list. On cross-examination Johnson acknowledged he had
en February 17, 1372 , signed registrant papers which contained
notice of referral fees, but he sa2id that he did net pay the faes
based on Clavaglis's statemsnt to him. He agver received any
subsequent notification from the union that ﬁis registratlon card
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had been withdrawn for any reason.2% Concerning his RA

. : changes in
application, Johnson was notified that because of/federal
requlations he would have to reapély. He was told this
after having successfully achieved z wasiting list status. Ee had
not :eceiveq.any respanse to his reapplicatioq.

Johnson made other unéucéessful attempts to get union work
during the summer of 1972 and throughout 1973. Finally, on
Bugust 30, 1973 he filed a charge of discrimination with/tzngcc.
One month later he receivea a call from Ciavaglia asking if he‘
was available for work. Johnson testified that when ke found out
it was'fcr "one or two days™ he refused acceptance bhecause he
then held a steady jeb. As of Névember, 1976, Jonnson has had no
additional offer of jobs through Local 542, although he indicated
that he still wanted to be an operating engineer and a 542
member.

[}

{j) Gecrce Benjamin

As a young boy George 3enjamin operated machinery on his
father's farm in South Carelinma. By the time he moved to
Philadelphia at age eighteen, he had operated tractors, dozers,
cranes and front-end loaders. For several vears Ee worked as a
general labarer for wrecking companies, and in 1962 was hired Yy
Hauger. Within a few months he was promoted to foreman,
responsible feor moving {not operating) heavy equipment on
Hausar's union jobs. In 1963 or 1964 he began cpetating heavy
equipment -- imcluding c¢rane loaders, small dozers, and.pans -
en a nonunion job at a Hauser dump. Benianin worked there
through 1273 when he left to start his own demolition business.
Never financlally successful at this venture, he
went to work for Hargrove Company, doing nenunion work on crane
loaders and backhoes. Ag of November, 1376 he had returned to
Hauset, sgain moving haavy équipﬁentq

Benjamin attempted to join the union in the spring of 1369
and spring of 1%70. BRoth times he was told by Cizvaglia that the
bocks wecre closed and no applications were available. OR his
third attempt in 1971 he was glven an application and later

notified of his eligibility to tzke the registrant test (wrikten




and field). Benjamin passed the tests on October 21, 1371, and
was told he could obtaiﬁ a registrant's book at the hiring hall.
cn Nsvember 2, 1371 Beajamin paid $49.00 in fees and was issued a
green book. He testified that Ciavaglia and Holland told him he
would pe notified for work, and relying on that did not actively
pursue employment by regularly contacting the unien. Benjamin's
first job offer came by letter almost two years late;._arrivipg
while be was in North Carolina visiting his mether who was ill.
Hig wife phéned ﬁim this infermation and he returned. to
Philadelphia that night, w;siting thg hiring hall in the
morning. <lavaglia had already dispatched another operator ' | f
saying he ¢ould not reach hiﬁ.zs Ho other jobs were ever offered
to Benjamin. |

In additien, in spite of Benjamin's timely remittance of dues
throughout the period fzom November 1971 through November 1976
(totaling $500), his name was omitted from the Group III
out-of-work list from Decamber 1973 through June 1975. 1In
addition, testimony zlso indicates that although his name was on
the July 1973 list, it was crossed off and he was not advised of
that fackt. [There is no testimeny indicating whether he was
excluded from the August through November 1973 out-oi-work
lists.}A

Benjamin's most recent unien contact was in Cctcber 1376 when
he spoke to William Sautter about his situation. Sautier
reguested that he £ill out a work sheet, and then advised him
that the employment situation was bad but that he would he
notified of the availability of work later.

(k) Timothv O. Roundtrae

Timothy 0. Roundtree became a green book registrant of Local
542 on Januvary 2, iS?O, after two previous unsuccessfui attempts
to gain entry. His first attempt was in October‘lﬁsa; An
unidentified woman at the upicn office informed him that the
books were <losed and that she could not help him. Roundtree's
second attempt was in July, 1589, following a zeprimand by

Helland for handling operating engineers’ eguipment for Toay

DePaul without union clearance. Holland directed Roundtiree to
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contact Ciavaglia for union registration: however, when Roundtree
approachad Cilavaglis with Holland's message, Ciévaglia disclaimed
any Knowledge of that ¢entact. Pollowing a second reprimand in
later Decsmber, Holland finally agresed to meet personally and
registgr Roundtree at the Union.

lRoundtree Paid his $27.00 dues and his application was
accepted despite Clavaglia's protest that his entry be-delayed
until spring. At that time Roundtree was nct provided with
either a green book or a copy of the un;on contract. He was also
not informed of the hiring hall procedures, including the 2500
hour work reguirement for unicn memberskip, although'he was
warned zgainst operating any equipment without prior unien
approval. . -

At the time of his registration, Roundtrée was employed by
Tony DePaul for whom he had been working since 1969 as a laborer
and truck driver. It was there that he gained experiencs
handling operating engineers® ecuipment. However, after
Roundtrze Lbecama a regiétrant, DePaul recuested the union to
clear Roundtree for work as an operating'engineer. This reguest
was refused. Roundtres thereafter continued to work for DePaul
in'a non-cperating engineering capacity until ke was laid off ia
December 1372.

Despite his status as a green book registrant during the

pericd between 1970 and 1976, Roundtrese never cnce
obtéined work as an operating enginee: -= this despite the fact
that he remained constantly available, tendered timely pavments
of his union fees {zotaling $700.00) and pursued employment by
regular calls and visits to the union. On one occasion, as late
as January 1376, when he complained to Ciavaglia and Walsh about
his lack of work, Roundtree was told that times were bad and many
- persens werfe without wark. Howéve:, séveral manths earlier,
during a2 June 1973 visit to the Distriet I hiring hall, Roundtrese
had discovered that he was not listed on the union ocut-of-work
list. e complained at that time to Ciavaglia's assistant.
Exhibits admitted at trial showed that his name did not appear on

cut-cf-work lists from December 1973 through January 1975, but
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that on the Group III list for the combined menths of January
through June 1975, his name did appear ig handwriting above the
other typewritten names. :

The cross examination of Roundtree focusad on the issue
whether Roundtree's name was omitted from the .work list due to
his failure to notify the union of his change of address.
Roundtree's testimony is that he did advise the union éf the
change of address in October 1972 when fe paid his dues by mail
(that noticg was sent accompanying his dues book and payment).
The union's position is that it did not regeive noetificaticn
until April 2, 1975 when Roundtree informed Ciavaglia of the
change during a visit to the hall, as documented in his werk
record. The union thus inferentially attributes the omissien of
Roundtree's name from the list to his failure to respond to a
letter of August 16, 1973. Roundtree, on the other hand,
testified that he never received the Auéust 1973 lettesr because
it was not sent to his new address, and that the union had heen
notified of that change in October 1972. Roundtree supperts his
positicn by testimony that the union has continued to return his
dues book to hiS new address with each subsequent pavment he hag
made since Octeber 1972..

(1) Cleveland Allen

Cleveland Allen accumulated six years experience cperating

heavy equipment while serving in the armed fgrces from April 1965
through Marzch 1971. ?ollowing completion of a three month
training program in the U.3. Corps of Engineers where he lzarned
to operate dozers, bulidozers, rubber tire pans, trench machines,
and air compressors, Allen was sent as an operating engineer to
Vietnam twice (and received three commendations there}. He was.
also sent to the Korean CMZ, and assigned to several stateside
engineéring units working with ecivilian operating sngineers.
Scon after his discharge on March 24, 1971, he Ffurther
supplemented his training by atteﬁding the Universal Sea&y
Construction School. ‘

In June 1971 Allen was referred zo Local 542 by &  Stats

employment 0 f£ice. At the hiring hall he spoke with William

o
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Ciavaglia witw grovided him with an apprenticeship application.
Several weeks later he was notified by letter tHat he was to take
the unicn’s written and field examinations on August 28, 1571.
ailen passed both tésts'and became a green book registrant that
day. He was never accepted in the apprenticeship program., His
first ﬁob cteferral as a2 grader operator was with J.D. Morrissey
on August 31, 1871. EHe testified that although he had‘workeq
satisfactorily as a grader operator for the first three weeks, he
was unexplainably replaced by a white oéera;or and reassigned to
a lower pald rollez positipn. On Noyembe; 22, 1971 when he was
lzid off, he noted that the operator who had replaced him on the
grader was still working. allen also testified about his
referral to the Industrial Canstﬁuction Company as a grader on
June 8, 1972. When he reported to work, he was assigned to a
lower paying roller pesition and, when he called to complain} was
then told by Ciavaglia to kesp it; Bllen indicated that these
switches occurred frequently in his experience.

Allea's last job working as an operzting engineer'was in
Cctober 1972 with Union Paving Coe. Following that, he worked as
a laborer for Buchtel Power Company at its Lynnewoog Plant from
August 27, 1974 through October 27, 1976 when he was laid off.25
Ee once.again contacted Local 542 in an attempt to get work, but
was told by William Sautter that as a Group II outjof-work
reglstrant, 700 Group 1 out-of-work operating engineers were
ahead of him. i

Allen testified that he had never rafused a job from the

union and had always been available for work as an operating

‘ engineer; that he had never been fired or suspended; 2nd that he

had always tendered timely payment-in-full of his union fees. 1In
1971 Allen worked 522 hours; in 1972, 689 hours; and in 1973, 5783
1/2 hours.

(m) Conclusion
The above individual narrations reveal in varying degrees a
pattern of delay or diversion either in acting upon cr in

entertaining minority epplications for higing hzll status as well
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as a pattern of neglecting.te advise these minerity applicants or
would-be applicants of the available methods of entry. Each of
the above individuals had the- requisite Qualifications-to obtain
entzy through at least one encry method. - The resistancge
was not
to entry of these individuals/basad upen a view that they lagked
such qualifications. In mest of the cases, years passed befgaras
any access was obtained, and once registrant or other hiring hall
status was achieved, the referrals %o cperating engineer jobs
were few. Some of the above individuals were replaced on the job
by white cperators without explanation or were deleted from the
put—oﬁ4work list without cause.

I £find the above narrations credible in their desgription of
resistance to equal minority opportunity through the hiring hall.
The testimony of Fox, Ahmad, Dent, Dukes, Iseley, Dodson, Hudson,
Johnson, Benjamin, Roundtree, and 2llen persuade me that union
officials acted deliberately to delay and resist applicaticns, to
fail to advise applicants of methods of entry and zpplication
procedures, and to f£ail in some instances to include on out—of-wari
lists those entifled to ke listed.

This conduct is. consistent with the kind of deliberate resistance
to minority participation shown by the deceptians contained in’
the affirmative Action Program RAgreement, replacing the
Philadelphia Plan, and in the %treatment of Benjamin Franklin
trainees and other acts detailed above. This individual proof in
turn supports the statisticzl and other proof of intentional
discrimipation {although such support is not here deemed
essential) much a2s did the evidence in Teamsters that

*{nlumerous gualified black and

Spanish«surnamed American applicants who

sought line driving jobs at the company ovar

the years, either had their requests ignored,

were given false or mislieading informatian

about requirements, oppertunities, and

application procedures, or were not considered

and hired on the same basis that waltes were

considersed and hired." (Teamsters at 338

(gquoting district court)].

In this case the individual minority aprlicants above were
sometimes ignered in theiv efferis te z2pply and wers glven
mizleading or incomplete information abcut methcds of entry.

Although in most instances plaintiffs have nox specifically shown
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that the resistance Lo entry or employment of these individuals
was followed by specific instances of unresisted entry of ;hite
applicants in comparable positions, the évidence does show that
there was a constant fldw of encries into the union and into the
registrant program during every year in question. Union or
affiliated entrants viewed in general have beén,

disproportionately tc the labor pool percentage, white-entrants.

In this respect the requirements of McDenell Douglas Corm. v.

Green, 411 U.S. 792 (1973), have been met, although they need not
bave been %o have rendered the indiv.idual proof relevant. CE£.

Surnco'Constructipn Coro. v. Waters, 46 U.S.L.W. 4968 (U.S., June

28, 1378). This individual proof is not to be viewed out of the
context of the other proof in this case and I repeat that its.
principal effect is to illustrate through individual instancss how
entry and participation of minority applicants (statistically and
otherwise proven to have been intentionally discriminated

against) was resisted by union officials.
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I. REBUTTAL
SLBULiah
Blaintiff's suit invelves claims of both a2 pattern of

inenntionally discriminatory treatment, International Brotherhoed

of Teamsters v. United States, 431 U.S. 324 (1977), and

discriminatory disparate impact, Griggs v. ﬁuke Power Co., 401

U.5. 424 (1%71). Under Title VII, and by analogy under §1981 in
the employment discrimination context plaintiff bears the burden
of proof (persuasiecn) on the basic elements of his claims -- (1)
that intentional discrimination took place or (2) that some
employment practice produced a disparate racial impact. _
As to the claim of intentional discriminatien particularly -

Plaintiff may establish his prima facie case by statistics aldne,

See, 2.9., Bazelycod School District v. United States, 97 s. Ck.
2736 (1977), or .by a combination of statistical and
non-statistical preof. Plaintiff bears the hurden of proving a
prima facie case that a discriminatory policy acticnable under
Title VII or 51981 exists. Teamsters at 368. The burden then
"shifts to the employer [or union] to defeat the prima facias

] showing of a pattern or practice by demonstrating that the

{plaintiffs'] proof ig either inaccurate or insignificant.” 1d.
cleariy
(emphasis added). It appears/that this shifting burden reguires

a2 defendant to persuade the court of inaccuracy cr
insignificancé: 1£ defendant pro&uces no evidence,; plaintiff
necessarily prevails; Lf defendant produces some evidencs it muset
be forceful enough to -persuade or once again plaintiff prevails.
The burdeﬁ of proof issue is slightly different where oaly a
disparate impact claim is heing considered bhecause in such a case
the defenses may be different. A defendant may seek to
demonstrate inaccuracies or defects in the calculation of
disparities or he may seek to demonstrate that those disparities
are permissible under Tizle VII because of "job relatadness," for

instance. E.g., Albemerls Paper Co. v. Mgodv, 422 U.5. 405, 423

(1978). 1In the latter cirtumstance the defandant bears the
bucden of persuading the cocurt that there is "a manifest
relatlonship to the smplovment in question.® Id.

This somewhat complex structurs is made much simpler in the




ci:cumstanges 0of this case because the plaintiffs' case on a
prependerance of the evidence, stztistical and otherwisge, is
persuasive both that the union practiced a pattarn of intentional
disczimination and that unicn practices in the oversll operation
of a hiring hall for operating engineers created substantial
racial disparities. Defendants' rebuttal, hence, has <n the
wnole simply failed to render plaintiffs’ proof unpersuasive and

8 fortiori has fallen short of disproving plaintiffs’ casa on a

preponderance of the evidence standard. Some of the major
features of defendants' rébuttal evidence will be summarized

baelow.

1. Experts Statistical Analysis

a. Labor Pool

A basic aspect of the plaintiffs’' statistical proof was the

' gross statistical disparity calculated by Dr. Siskin between the

minority composition of the operating branches ¢f 542 and the
minerity cempositien of the labor pool consisting of males
between the ages of 18 and 65 within the jurisdictional reach of
542. BSiskin found the laboer péol £ be 11.5% minorirwy, wheréas
union minority composition, as of 1971, wa2s 4.4%. GSiskin found
the disparity to be significant at below the 1023 level.

Dr. Michael L. Wachter, cne of the union's expert witnesses,
is a2 Professor in the Department of Economics at the University’
of Pennsylvania. Dr. Wachter is described in Local $42's Brief
as a labor econcmist.- It was his opinion that the labor peeol of
minority individuals should be defined much more restrictively
than Siskin defined it.

Wachter in essence believed that there were numercous factors
{cultural, sociveconomic, religious, vocational, educaticnal,
Etc.) which would render inaccurate a calculazion of labor pool'
based simply on the number of méle minarity individuals aged
18-85. Wachtar theorized that these factors may tend to make
minority' individuals, for whatever reasons, less likely to
possess gkills needed te enter the union, tc succezed in the
union, or to be oriented in the first place toward cperating

engineer work, etc. Wachter, hewever, provided no analvsis which
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sought to quantify the effects of these factors. He plainly did
not offer any evidence that minority individuals
disproportionately lacked the skills or availability ko do
opgrating engineer work;

Aparct f;om Wachter's failure to give the court an indication
of the strength of the effects of the factors he raferred te,
there is other evidence in this case indicating that his _
hypothesis is in.error. Wachter's argument, synthesized, is that
assuming arguendeo that the union practiced no discrimination
against minorities, the minority membership in the union may
still se much less than 11.3%,27 This, hls thecry goes, might be
due to pre-labor market factors such as an inability of minority
applicants to gain admittance for lack of gqualifications or a
lack of motivaticn to seek operating engineer work.

With respect to his hypothesized lack ¢f skills among
minorities, it must be pointed ocut that there have been and to
some extent still are entry methods requiring no prior skill or
level of educational attaimment. Indeed, only %he RA progranm,
recently, has regquired a ﬁigh schodi diplema. The A
registrant prﬁg:am required no skill or experience. _An A '
registrant c¢ould progress to union status by accumulating hours
in essentially unskilled areas. The eQidence aiso indicates that
the B registrant program which required operating engineer
experience and, after 1970, required testing has held a greater
percentage of minority individuals than did the A registrant
program. And it is to the B registrant program which elsewhere
in his report Dr. Wachter himszlf points for the conclusicn that
minority individuals are represented in relatively high 7
percentagés and tend to be more successful in reaching membership
status. The C and D branch crganizaticn and ¢ miscellaneous
methods themselves recuire no particular skill eor experience to
do operating engineer work, and transfer from these branches to
the operating branches can he éffected. Certainly unauthorized
methods cof direct entry recguire ne level of skill or experiszncsa;
and the RA program, once it was extendsd to those who were not

union members, was particularly directed at unskilled &
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registrants. Given the existence of these entry avenues, ona
might reasonably expect that societal dep:ivatidns bearing upcen
skills, if evidence showed their existence, would over time have
no effect or little effect on composition.

To the extent that Dr. Wachter theorized that thé actual
number of available minority applicants is less than Siskin's
estimate because of a lack of minority motivation, dispositicﬁ,
or orlentation toward operating engineer work, he is contradicted
by the numbers of minority applicants tc the RA program,
particularly in 1569 and &dfter 1972 when federal regulations
crequired examination of minority underutilization. The
percentage of minority applicanis typically exceeded the 11.9%
minority goal which the JATC itself established in fulfillment of
its obligation to calculate the labor pool.zs

Siskin's 11.3% minority labor pool definition for the ahove
reasons withstands Dr. Wachter's criticisms. Mcore importantly,
in the absence of any proof that in fact there is a relative lack
of skill among minorities to become operating engineers a
reduction of hhe labor“pcol size is whelly inappropriata.29
Further, given strong indications that particular levels of.
formal education are not necessary for effactive performance of
operating engineer taéks, to impose an educational gqualification
en the labor pool definition would not eonly contradict the facts,
but would indirectly insert into plaintiffs' analysis a
non~validated qualificational standard which, by Wachter's
thecry, ceuld have the effect of disproportionately excluding
minority individuals from the composition of that labor pool.
This in itself seems impermissible -absent any concrete

evidence.3°

- It is intriguing to note that Dr. Wachter suggests
that the black labor peel shguld be smaller for the purpeses of
this sgit beczuse percentagewisé fewer'blacks-have high school
degrees, yet he seems oblivious to the fact thabt all of the
members of the unien’s Executive Committze had failed to complets
high sghool. Bluntly, Local S42 is not se=eking to train

applicants for the faculty in the Department of Economics zt the

University of Pennsylvania, and Dr. Wachtar's restricticn of the
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black labor pool fails to pass even a common sense standard or
one grounded on a. raticnal statistical method. Wachter's
assertion that the lack of educational qualifications is a signal
of a lower level of cpefating engineer related skills is
unsupported. Upon any compariscon, the testimony of Dr. Siskin
was far more credible and persuasive than Dr.-Wachter on this
issue.

There are a few other theoretical factors, mentiéned by Dr,
Wachter as bearing upon laber pocl definitien. Defanéant Lecal
542 has choserd in its brief, however, to discuss only those
addressed above. These additional factors will be noted only
briefly. Wachter asssrts that the gacgraphical consideration of
the labor pool cannot be limited to 542's jurisdiction, that the
intermittant nature of the work limits the numbers of those
willing to be operating engineers, and that becoming an operating
engineer is a matter of self-selection and individual choica.
These theoretical assertlons do not alter my view of Siskin's
labor pool znalysis. Suffice to say that Wachter does mot cite
to any evidehtiary material at all to suggest that these are in
any way siqnifi;ant factors which would disporportionately affect
the minority labor pool.

Dr. Wachter, in addition to speculating akout the above
facteors (including education and pricr training or skill), has
referred to severél other consideraticns whose 2ffects he scught
to calculate. Specifically, he sought to guantify the 2ffects of
considering "labor force" (rather than simply the population of
minor ity males between the azges of 18 and 63), possession of an
automobile and telephoné, and the residential pattern of current
members.

Wachter ccncludeé that it makes no sense to consider persons
in Ehe-minority labor pool as defined by.Siskid who are not
available for work. Thus he limits the lzbor pool to those in
the_“labor fozce,” excluding the persons identified in the Census
Bureau Statistics as not actively seeking employment and thereby
reducing the minority cemposition ¢f the labor pool to 10.1%,

There "is much swerficiallogic in this reasoning; however, Dr.




Wachter is not preci;e as to the rezssons why éomecne may not be
in the labor force. It is possible that scme of those not
acti?ely seeking employment are discouraged by the unavailability
of work or by what they might perceive to be discrimimation in
gome areas of employment. (Dr. Wachter himself referred to high
unémglbyment in explaining the high rate of minority zpplicants
to the registrant program in 1370-1973.) A greater percentage of
this group may be minority individuals. If iobs were to beccme
available, £his éegment might well becoﬁe a work force segment
even in Wachter's terms. .?he crucial pdipt is that it simply
cannot be said from Wachter's analysis, inscfar as it was : !

developed, that there would result a disproporticnate diminishing

effect on the minority labor peol, considering both the labcf
force figures and that segment which would jein the lahor forcs
if jobs were available. Given the limited extent of the praof
and its arguable nature, I reject the lébor force reduction which
Wachter suggests. Wachter's argumént dees not provide a tangible
basis for seriously questiohing the approprizteness of Siskin's
laber pool definition. ' '

Wachter further proposed that the minprity labor pocl be
reduced by eliminating those who do not poésess an augemobile or
a telephone. An automobile, Wachter maintaiﬁs, is a practical
necessity for an operating engineer. Likewise, he believes a
telephone is essential feor participation in the union's referral
system. W;chter is correct to the extent that a phone and an
automobile could be and probably would be useful ke an operating
engineer. But in practical terms his analysis obscures an
important reality. Common sanse dictates that there are many
alternatives to possession of an automobile_ok telephone. Thers
are other methods of communication of referrals from tﬁe hiring
hall, such as, communication througn a friend or visiting the
,hiring ha;l once a job is completed or, pechaps simplest of =all,
obtaining a telephone. Likewise, an automobile can be borrowed,
friends eor relatives may provide transportation, possibly nsther
focms of transportation may be used, or an automobile wmay even be

purchased after entry to the hiring hall is achieved. In shert,
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Wachter's analysis on these points seem simplistic, absolutizing
characteristics which can be zlterad or adapted with relative
ease. It seems patently improper therefore to use such
cha:aéte:istics to rule ocut employment through the union or
define a labor pool on that theory. Indeed,. the union itself
does not require possession ¢f an automobile or phone.

Wachter's final empirical adjustment of the minority labor
pool is based upon what he perceives as an appropriats
alternative method of calculating that pool. Wachter suggests
the minority labor pool éép be defined Ey_dete:mining the
residential patterns of current members "to define the expected
number of minorities to come from =ach area.” Wachtér's use af
this approach greates grave doubt whether he understands the
purpese of statistical evidence in an employment discrimination
case and -causes me to guestion further the reliability of his
conclusions. It is hard to ;magine that an expert witness
seeking to determine the percantagé of the labor pool compesed of
minority individuals in thé context of a suit alleging purposeful
discrimination (particularly in membership) would ever seek to
define that labor pool by the characteristics of current members.
Such an analysis obviously tends to beg tﬁe question raised by
this suit and must therefore be rejected.31

Two other experts mads comments critical of sigkin‘s izbor.
peol calculations. They are Dr. Lewis J., Perl, expert for
defendant Glasgow, Associations and contractors, and Dr. Arthur
P. Dempster, ancther exéert witness for Local 542. Dr. Pe:; is
Vice President of National Economic Research Associates, Inc.,
and Dr. Dempster is a professor in the Department of Statistics
at Harvard University who has been Chairman of that Department,
basad on a rotating appointment system. Dr. Perl taught
eccnomics at the New York School of Industrial and Laber
Relations at Cornell University and has had experience in varlous
areas cof economic labor analysis. Dr. Dempster's specific area
of concentration within the ficid of statistics iz mathematiczl
statiséics.

Dr., Perl's basic criticisms 1opeat some of the criticisms of
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Dr. Wachter., They are therefore subject to the preceding

_analysis.. I will, however, catazlog Dr. Perl's eriticisas

separately. ' .

While Dr. Ferl agreés that in general, despite some miner
discrepancies, Dr. Siskin's calculation of the percenktage of
minerity membership in the union is accurata,‘he disputes the
minarigy laker pool pezcéntage of 11.3% by propesing reductions
through adjustments according toc "labor forca", autcﬁcbile and
telephone ownership, educational achievement, and acguisition of
skills. Perl also criticizes the temporal limitations of
siskin‘s labor pool estimate. For the reasons earlier expressed,
the labor force reduction must be rejected.

Unlike Wachtzr, Perl states explicitly that some number of
those who are not in the labor force may consist of persens who
are simply not interested in seeking work. In the absence of

further evidence, as was said before, it isg possible that this

~group is disproportionatsly mincrity and that its interest in

seeking employment may be renewed if employment became avaiiabla.
Pailure to try to sort cut the group of uhinte:ested_workers
makes Perl's feﬁuction speculative. Little time need be spent on
the automobile and telaphone ownersihip factors. Perl does not-
state that they are absolute necessities but only that
pérticipat;on in the hiring hal; "probably requires"™ or "may
require” these instrumentalities. For the reasons expressad
above this factor is likewise rejectad.

Concerning his conclusion that educational gualificatiens
should be used to define the minority labor pool, Perl gites to
the 22.3% black failure rate on the Bureau of Emplovment Security
aptitude test administered by the JATC. fhis, Parl statgs, is
"nearly twice as higﬁ as the rate for whites." Perxrl then states
"if we -were to assume similar disparities in educational
gualifications between blacks and whitss...” mers generally, the
minority lazbor pool would be considerably reduced.32
Significantly, Parl did not say that such an zssumption was in
fa;t warranted. Moreover, the BES test, which he statsd, mattesr

of factly, as having besn “yalidated,” is found in this decision
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not to have been validated.

Perl's suggestion that acguisition of skills outside the

.union is a factor to be considered in calculating the racial

composition of the labor pool £ails ts consider the existence of

unskilled entry routes throughout the relevant time peried.

- Further, Perl, like Wachter, points te no evidence that

minorities are disproportionately unskiiled for operating
engiheer work. )

As a separate point, Dr. Perl raises the guestion of the
propriety of looking to any statie figure representing the
pinority labor pool at any given time because the compesition of
the unior has develeoped over a period of years. Consistent with
the usual approach of Dr. Wachter, Dr. Perl declines to develop
any substituts statistical measure or to indicate whather such a
measure would disporportionately atffect minority labor peol
compositien. I believe the measure chosen from the most recent’
census data is an effective one for zurposes of gensrating a
{(rebuttable) statistical conclusion. Speculation is not
effective rebuttal. And although Dr. Perl cbserved that the entzy
rate of minorities in the period 1966-1371 was a better focus for
comparison with a labor pool figure, he made nc effofé to
calculate the results of that comparisan.33 In fact Dr. Siskin's
evaluation of this entry daca, discussed supra, indicates on the
ave:age‘a 6.4% minority entry rate during these years. This is
statistically siénificant at below 1 in one millicn and in
context supports the exisszence of discrimination, not its
absence.

Finally, Dz. Dempsté:, testifying on behalf of Local 542, has
chosen expressly to ledve for the other experts the task‘of
analyzing Siskin's labor pool calcélation in detail. However, he

general
has voiced a general view that the/community was not a valid
source for comparison, and peints out that defining the labor
poal may be impossible. 1 disagree with Dr. Dempster's generazl
conclusion in the circumstances of thiz case.

It is clear thatr the defendants believed it sufficient

principally to raise theoretical gquestions zbeut the valus of Dr.
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Siskin's analysis and in most instances chose to do no mere.

With the burden on defendants te "defeat" plaintiffs' prima facie
case by demonstrating inaccuracies or insignificance, this is
patently insufficient. 'But apart from the burden of proof
question (for this is pot a case in which the evidence is at an
equilibrium) defendants have simply not :aiseé any tangible or
credible reason why Siskin's labor pool estimate should be viewed
as anything less than persuasive. Ia light eof the p;eponderance

of the evidence standard in this case, I find in faver of the

conclusions of Dr. Siskia, whose credibility has not been

under mined.
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b.  Features ¢f Entry

Dr. Wachter, beyond his conclus}ons as.to the sizes of the
minority labor pool, ﬁas also of the opinicn that the statistical
evidence relating to entry and entry methods failed to reveal
discrimination. T will summarize ﬁachter‘s major points on this
subject.

First, Wachter‘takes issue with a projection by Siskin that
by year 2001 minority membership wou;d be only 7.2%. This ‘
projection was based on the treﬁd, as Siskin calculated it from
data for the fears 1969—1551. Siskih also determined, kased on
his calculation of trend from the data for the pericd 1966-71
that by the yearIZOOI'mino:ity compesition would be 6.7%,

Wachter emphasizes the unreliability of such projections as
actual indicia of future compositicn. Wachter is, in my view,
entiraly correct, but ke has missed the point. Siskin was nect
offering the projections to predict the future or to suggest that
the real legal gozl was to azttain an exact parity in minority and
white composition. Siskin qualified his projections by making

them contingent upon the continuation of the same average

minerity entry rate and union growth zate as those for the
periods 19%66-71 and 196%+71. The real peoint is that Siskin was
aot saying what the future will be like, but was offering 2 way
of looking at the evidence for the 1966-71 and 1969-71 periods.
The "projections® thus serve only to describe the effect of entry
en dcmposition within™ the yearé 1966-1971 and certainly have no
actual predictive value. '

Wachter also criticizes as statistically insignificant
Siskin's determinations that the hours and wages of minority Ras
vere less than those for white RAs. Siskin's analysis jtself did
not establish significance statistically on the Felative hours
and wages of sach class. The only statisticzl significances was
in the pattern of diminished hours and wages for minority Ras.
This sighifiéanée was at below the .05 level, the basic level at
which significancé begins. Tﬁe statistical analysis is, however,
the least important zspect of rthis evidencz on diminished hours

andé wages among RAs. Although such a statistical conclusion




would not in itself permit an inference of any discriminatery
cause, given the other proof in this case the existence of those
average disparities is meaningfully-consistent with the claim of
disecrimination.

Turning to Siskin’s analysis cf the registrant program,
Wachter asserts that BF graduates must not be excluded from
consideration of total registrarmts. Although the union bears nc
responsibilitry for the development of tﬁe BF programs (and
despite the unfulfilled assurances by union official 2l Helland
in :ecruitmenf process), BF graduates did become B registrants
and therefore must certainly be counted as such. (The evaluation
of BF graduates must, however, be viewed as a2 unigue experience.)
In part due to this inclusion, the post-1969 datz on entries to
the registrant program does not indicate discrimination when
viewed alone. The 1966-1969 figures, which accerding to Siskin
show a much lewer rate of entry by minorities (significant az
below the .01 level), are, Wachter complzains, based on estimates
of minority membership. Wachter does not specifically criticize
their accuracy as estimates. Dr. Siskin's Report 2, p. 17-18
(Plaintiffs' Exhibit 168), fails to mention whether these
calculations are estimates or if they are, on what they are
based.

With regard to Wachter's criticism of Siskin's calculation
that the hours and wages of minority BF graduatss were lower on
average than those of white graduates, it must be pointed out
that Siskin himself drew no statistically_sighifican;

conclusions. The disparity however exists in rezl terms and

hence corroborates the fabric of other proof in this case.

Despite Wachgér's theory that a differencz of skills between BF
white gfaduates and BF minority graduatss may explain the
disparities, there is no evidence co suggest that the skills
among this group of co-trainees are unequal. The spggestion
simply is unsubstantiated by evidence. Inasmuch as Wachter
himself points out that the rate of attaining union memhership

from the resgistrant program is slightly higher for minerity

- cperating engineers, the bald assertion that minority graduates
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¢f the BF programs might -De less skilled is rendered aven more
suspect.34 R
Criticisms by Wachter that Siskin has failed, in addition to
his other argued failures, to show the mechanism by which entry
discrimination was accomplished are entirely misplaced. Siskin
testified that he was not capable of drawing a conclusion from
the statistics that legal discrimination occurred. That
econclusion is properly left for the court., In providing
statistical analysis, Siskin established an evidentiary base
supporting the inference of discrimination and plaving an
important role in the achievement of plaintiffs' prima facie
case. Siskin's ezper£ testimony must not, howaver, be viewed
alone. Nor is it legally necessary in establishing a prima facie
statistical case that plaintiffs also explain some mechanism by
wnich the inferred purposeful discrimination took place.
Diserimination is no less illegal because it may be covert. 1In
this case there is evidence tv indicate that would-be minerity
operating engineers have been discouraged or prevented from
filing applications and that they have not fully been advised of
the variety of entry mechanisms upon ingquiry. In total,
plaintiff's proof more than adequately establishes thoss elements
necessary to support the inference of intentional discrimination.
Dr. Wachter glves an interesting response te Siskin's

observation that the RA entrants represent a relatively small
part of union entrants. Wachter's respense (which does not
really direct itself to the issue of discriminaticn in
membership, referral, and entry) is posed rhetoricaily:

The questicn is what should the union do

differently? First, if the Unlion stopped its

efforts at unionizing new workers, registered

apprentices as a percentage of total new

entrants would rise dramatically. Yo new jobs

would be created, no additional minority

workers would be hired, but the Union's

statistics would look betier to Dr. Siskin.

Alternatively or in additicn, the Unicn could

scrap the ragistrant system. This would also

improve the relstive importance of the

registered apprenticeship program. {Union's

Exhibit 428 2t fe-5871

There ls certainiy nou obligation onr the union's part to

forege: any entry methods which do net in themsalves discriminatce




er participate in overall discrimination. ©Doing so would not
change the iséues of liability. There is an inflexible duty not
to discriminate. And in that’ respect thé recent minority entry
figures for the RA program are properly viewed in contrast act
only ko an array of cther entry methods but also to the earlier
RA experience. 1If it was.D:. Wachter's intent to racommend a
serious response to the evidence of discrimination in this case
he has fallen short of his purpose.

c. Eours and Wages ‘

In order to present the defendants’ criticism of dr. Siskin's

~ determination of significant disparities in the hours worked and

wages obtained between white and minerity union member operating
engineers, I will consider what I view to be the major
observétions of each of the defendants' three expert witnesses.
I+ must be :eﬁemhe:ed, prelimirarily, that Siskin's conclusions
stem from two separate studies, the first covering the vears
1969%-1971, the second covering i972. Both studies included
regression analyses seeking to equalize the factors of age, group

list, seniority, branch and distzict.35

i. Dr. Wachter

Dr. Wachter disputeslsiskin's analysis of hours and wages,-
characterizing it as misleading. Be did not, however, perform
any duplicative study which might‘suggest a differeat result. He
does not dispute Lhe appropriatenesé of regression enalysis in
general as 2 way of isolating a disparate :aée effect in hours
and wages.

Amon§ his foremost'objections is the claimed impossibility'of
testing the accuracy of czlculations because the individual
effects of the specific variables Siskin considered are not
fully wresented in his report. He also complains of the
difficulty craated by Siskiﬁ's failurs zo indicate standard
errors. {(The standard errors would be used to determine
confidence intervals indicating the strength of the conclusions
as to race effects.) In a similar vein Wachter levels a.gene:al
criticizm that he did not ;ave araiizblas to bim the regression

analyses which he assumes were used to develop the regression

-
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walch Siskin ultimately reported.

Wachter also disputes Siskin's conclusion thatz, in part
because of the high significance laevel of the regression the
appropriateness of a "linear” model is confirmed. Siskin used
such a2 model as z method of equalizing the variables of age,
braneh, disﬁ:ict. out-9f-work list, and seniofity. And Wachter
questions the failure to add other variables, particularly :the
variables of skill (ability on machines), pre-labor market lack
of endowment, and the self-~selecticnal aspect of accaptance or
tefusal of referral. -

Wachter's criticism relating to the failure to provide
underlying data is not a criticism of $iskin's coneclusions or of
his analysis, but of the diffieculty with which Wachter was
presented in attempting to parse it. Because Dr. Wachtzr had
considerable information on Siskin's mode of analysis he was
certainly not left defenseless to seek to attack it. Indeed, he
had full opportunity to attempt a reproduction of Siskin's werk
if he thought there was an underlying defect. This he chose not
o dJdo.

With respect to the selection of a linear model, Siskin in
his Report No. 7, p. 20-21 (Plaintiffs' Exhibit 163), observed:

It is my belief based on experience and

analysis of regression techniques, that a

linear model is adegquate to calculats a race

effect, and that adding non-linear terms and

interactions would rarely produce a downward

change in the race effect.
In addition Siskin cordcluded that a non-linear regression would
be inapprepriate. EBe &id, however, run a non-linear model and
achieve results comparéble to his previous linear regrassions.
Siskin's statement that the significance of the linear regression
could confirm the asppropriateness of a linear model was not an
ungualified one. He observed:

[The] assumption [of linearitv] is ... tested

by the overall statistical significance of the

regression. Using the standard computer

program, I found that the statistical

gignificance of the overall regression is at

wail below the .000% lsvel. This tends to

confirm the assumpiion of linearity, i.a.,

that there ig 2 linear aspect Lo the

relationghip botweesn the hours workad ané the
variables in question. [Emphasis supplied.}
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Overall significance,; as I understand, does not itself prove the
linearity assumption.

Wachter's remaining contention seems meoré serious. Siskin
did descline te include the factor of skill in his 196%-71
regression. This could have an effect on the ultimate result of
the-:egression if skill was indeed a significant factor affecting
hours and wages and if it varied to some extent according to -
race. I have rejected thé use @f the skills factor as a
theoretical basis for calculatihg labor pool; but it may be a

slightly different Questidh whether skills are appropriate for

consideration in the regression studies. Nevertheless, there is

evidence to indicate that referrals based on skill were not
frequent. There is ne evidence at all to indicate that skills
vary by race, or that they are not fully accounted for by the
age, seniority, work list, branch and district factors. Siskin
based his exclusion of skills additionally upon Rkis view that the
unicn data on skills were "totally unrelizble.” An analysis of
the union records demonstrates that even rhe union hiring hall
agents did not consider skills listed on the work records (the
£irst psge) as accurate. Time and time again there was testimony
that hundreds of persons were assigned to jobs that required
skills which were not noted cn their records. As to the skills
of the members, the testimony demonstrates the pesvasive
inaccuracy of the union records. Yet Dr. Wachter complains about
the failure of Dr. Siskin to consider skill data which was never
available in any accurate form and which his client made no
attempt to correct .so thatr Dr. Wachter could by empirical study
substantiate his thesis. Further, to the extgnt skills may be
expected to develop from experience -on the job, discrimination
revealed by hours disparities may have a direct effect on level
of skill thus possibly renderiné such % congideration
inappropriate as a factor by which the racial effect might he
reduced. 7

Given the absence of evidence as to whether skill is variable
according to race, the consideration by Siskin of factors which

on their face should aceount for skill, and the.serlous doubts
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created about the importance of skilled referrals, it is my
helief that Siskin's exclusion of that factor dées neot undermine
tnz value of hils determination of a significant hours and wades
dispacity.

ii. Dr, Perl

Dr. Perl is much more cautious and analytical about his
conclusions an the hours.and wage disparity than was Wachter. BHe
repeats a number of Wachter's c¢riticisms, and concludes with an
overall, but gualified, negative view of Siskin's appraisal.

Perl, too, focuses on ‘potential variables which Siskin &id
not include when he sought to equalize non~racial factors
affecting hours and wages. In particular Perl would have added
skill-to the equation. BHe observed: "if skill is left out of
the Siskin regression, if blacks are less skilled than whites and
if skill positively relates to hours of employment, the zpparent
race effect [arrived at by Siskin] will measure differences in
hours that are, in fact, attribotable to skill.*® Coniractors'
Exhibit 6 at 10. Perl would alsoc add to the regressions the
factors of willingness to travel, the extent to which ‘obs are
refused, and the initial method of entry. These factors, he
believes, while not the only appropriate ones, must be considered
befora any conclusidn akcut race effect can be drawn. I f£ind
that the failure of Siskin to use these factors in.the ragressicn
analysis was not inappropriate.

With respect to the skill factor, Perl himself has great
difficulty arriving at 2 basis for measurement. Ultimately he
relies on a sample skill survey condueted by the union of members
to determine their number of skills on piecss of eQuipment. The
information he uses is based on self-assessment of skills. Apart
from the arguability of the results of anv such self -assesssment,
Perl like Wachter fails to consider a Sasic f2ctor which tends to
make skill, as he defined it, an inappropriate considsration
having no permissible potentizl for reducing the race effect; |If
indeed‘discriminaticn in hours and wages exists, those parsons
discriminated against might tend to have developad experisnce on

a smaller variety of equipment. Hence, the skills factor used by
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Perl is not a2 factor which necessarily precedes union
discrimination and is not necessarily associated to race in
pre-entry manner. Eufthermore. Perl himself states that "the
skill variables which a2re usad in this analysis are extremely
simplistic measures and do not probide an objective app:aisal'of
the level of employees skill." Contractors' Exhibit § at 15. 1In
replicating Dr. Siskin's linear regression, Perl determined that
the skills factor (appa:éntly assuming that this facter did not
itself stem from discriminaticn) wor%ed a reduction of the hours
disparity by eight heours. " -

The willingmess to travel factor which Perl thought
appropriate for inclusien in the regression analysis was also
added to Perl's regression.  Given the sequence in-which Perl
censidered it, this factor resulted in az six hour reduction in
the hours disparity. However, Perl’'s defiaition of willingness
to travel seems artificial. Ee stated that "36 percent of blacks
sald they would take employment outside their own district as
comparad with Govpercent of whites.”™ Contractors' Exhibit & at
l4. This wholly ignores the fact that a large percentage of all
minority members of Loczl 542 are heavily concentrated in the
mest pepulous and potentially the busiest District I. The white
population of Local 542 is more evenly distributed. Perl hence
apparently f£ailed to differentiate the district by district
effect on the willingness to travel. There is sinply no
reasonable suppert feor the inclusicn of this factor.

Perl also tried to account for method of entry in the
regression, and hence reduced the race effect by thgee hours.
Perl does not, however, discuss why method of entry is
particulazly_éiffe:ent from branch location, a £actor which
Siskin considered. This ¢ould be an important consideration,
unless Perl is really trying to ascertain prewlafc: market
"underendowment of skills," a factor previously rejec;ed.

In his rég:gssion Perl scught alsc to inccrpcr;te
consideration of refusals of referrals. Use of thig facter risks
a mismeasurement because of possibls differences in quality of

jobs offered in refezrals which could be related to




discrimination. Perl does not state specifically the effect of
this facteor as he used it, but combines it with "interaction
terms” to reduce the race effact by eleven additional hours to a
72 hour figure. Perl then suggests that there may be still other
variables. Bis ultimate conclusion is that

"{alll we can reasonably conclude from these

regression results is that hlacks work fewer

hours than whites. Whether this reflects

differences in skill, availability or, as

Siskin asserts, employee discrimination is

impessible to determine from the results

above." [Contractors”’ Exhibit & at 16]

The factors which PerX: sought to.add to the Siskin regression
analysis were not shown by any evidence to be factors which are
definite, significant or, even if definite and significant,
separable from the discriminationm alleged in this case. 1In any
event, the reductions for skill, refusals, willingness to travel,
entry method and "interaction terms"™ reduced the disparity from
199 hours to 79 hours. The disparity was not eliminated, and
Perl acknowledged its existence based on the regression. Perl's
testimony and analysis do not provide, in my judgment, any £irm
basis for resjecting Siskin's conclusions. I therefore maintain
my view, on a preponderance of the evidence, of the wvalidity of

Siskin's hours and wages conclusions.
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 iii, Dr. Dempster ' -

Dr. Dempster's criticisms of Siskin's hours~and wages
analysis a:a'much like those of Perl and Wachter. They are
stated in general terms and rely principally on speculationsr
about possible effscts of factors which Sisk'in did not directly
include in his regression. Significantly, Dempster provided no
replication of Siskin's analysis although he said that other .
analyses could be performed “cﬁeaply" and "easily" and although
he said that he might perform them. '

Among Dempster's principal c:iticismsvaré'seve:al which have
been considered above. He stated that Siskin's conclusion of a
racially based disparity may have overlooked other considerations
which, if included in the regression.might have reduced the race
effect. He stated that the assemption of linearity was mistaken.
I will not address tHese issues anv further. Scmewhat different
in kind from the above assertions, however, is Dempster's opinion
that racial effect could not be attributed causally to
discriminaticn. He does, however, acknowledge the existence of a
racial disparity. He zalso adds.that a prospective experimental
study, by analogy to statisticai evaluatiqn of medical
treatments, is the only kind of study which can suppect with any
assurance a causal inferencs.

The suggesticen of a controllied experimental test for
discrimination reflects Dempster's experience with the.use of
statistics in medical .research. Dr. Dempster hence disputes the
appropriateness of retrospective statistical studies in ceﬁeral.
While this may be a meaningful criticism in some areas of medical
tesearch, it is not-meaningful or raalistic in the seatiting of an
employment discrimination ¢case. {(Nor is it consistent with the

use of retrospective statistical znalyses in Teamsters, supra,

and Hazlewood, supra.) It is simply not feasible in a casa such

as this to construct a controlled exberiment designed Lo test a
discrimination hypothesis during some future peried.' I am also
persuaded that Lt is not necessary.

As a whole, Dr. Dempster's criticisms do net undermine, in my

view, the essential persuasiveness and significan¢e of Dr., -




and wages
Siskin's hours/analysis.

d. Cenclusion
Based on the fcregbing illustrative discﬁssion of the
epinions of Drs. Wachtef, Perl and Dempster, and basad upon
their teports and testimony as a whole, I reﬁain persuaded by Dr.
Siskin's analysis and credit his conclusicns and credibiliey.

2. 0Otker Rehuttal of Defendants

In its pest-trial brief defendant 542 has enumerated a great
many arguménts and opinions of Homer Dawson, Local Union
Pfesident, seeking essentiglly to undercut the statistical
analysis of Dr. Siskin. On the whole I do not credit Dawson's
testimony. His layman's approach to statistics suffers seriously
from a lack of understanding of even the basic statistical
metheds used by Dr. Siskin. Suffice it to say that Dawson has
not succeaded in reducing the probative value of Siskin's
conclusions or inlobscurinq the issues. The assertion that hased
on Dawson's testimony errors of fact and mistaken aséumptions
rendered Siskin's analysis unreliable is rejected.

Local 542 has also listed in its brief z number of
circumstances which it asserts rebuts any -inference of
discrimination. Among these assertions are the following: that
in referrals whites bypassed other whiées as well as hlacksy that
blacks on scme occasions bypassed wnltes; that minority
individyals used Miscellanecus entry and Organization entry and
in a few instances unauthorized entry; that many minorities in
the'union are related; that minorities inciuding the named
plaintiffs and plaintiffs' witnesses received preferences in
referrals; that whites also :eceiveﬁ short term job referrals;
ané that whites and blacks entered the gnion in the same ways.

These assertions suffer from a very significant defect. When
considered closely{ they are not basicslly incoasistent with
plaintiffs' allegations of discrimination. The fact that
referrals sometimes involved whites bypassing whites as well as
blacks .oz some blacks bvpassing some whites does nothing te
contradict the overall disparities which glaintiffs' proof

 addressed and which has not been explained. Indeed, this




R e

pracktice only confirms that the referral system was not bona fide
in structure. . The fact that minerity union members may have
rec=ived a higher percéntage of refarrals inlsome years than
their percentage in the union only makes more conspicucus the
disparities in hours and wages. Calculatin§ referrals as such
does nothing, after all, to distinguish beitween short term,
undesirable jobs and desirzble ones. Wor does the fact that some
whites recedived short term jobs provide-any meaningful suggesticn
that the statistical disparities and otbe:'evidence af
disc:iminétioﬁ are incorréét. Asg to'entry by minority members,
plaintiffs pever alleged the kinds of exclusively segregative
practices which would be immediztely identifiable, but instead
plaintiffg alleged a slightly more subtle chénneling of most of
those minority individuals who did enter the uvnion

Similiarly the existence of some cases
of unauthorized minerity entry or the suggestions of minority
nepotism are insignificant given the total evidentiary gpicture
ineluding the gverall gross stitatistical racial disparities. The
decline of coverall hours worked by operating engineers,
furthermore, does nothing to explain these substantial and
overall continuing comparative disparities.

The union procedu?es in general constituted a motley £fabric
of arbitrary departures from the gules. i do not find that
union's intenticnal discrimination was practiced in such a2 way as
to exclude absclutely’all minorities frem entry cor zo deny
absolutely 21l minocities from the benefits of employment. The
gross disparities and other evidence are neverthelasss persuasive

that the union practiced intentional discrimination.




J. The Case Against JATC

Plaintiffs have alsv complained of discrimination against
minority‘individhals in the selection of perscns for the
Registersd Apprenticeship program. This program is run jointly
by .the contractors and the union through a Joint Apprenticeship
Training Committee headed by Robert Emrick, a former member of
Local 542's Executive Board and conce an operating engineer. The
RA program involves four years of beth classes anéd on-the-job
training, App:entiées begin as cilers in 2 Gzoup I cut-of-work
list. This priocrity listing itself makes RA status desirable.

As determined by Dr. Siskin, between 1966 and 1971 there wafe
an average of 4.39% minority entrants into the RA pregram. These
entrants were selected from 2771 applicants, 321 (11.63) of whom
were minority members. The statistical significance of the
disparity based on the average over the six years was determined
by Siskin to be at below the cne in one million lsvel in
comparison with the minority labor pocl. The average percantage
of minority graduates for this period, as indicated earlier in
the discussion of entry discrimination wés 1.83%. This was
determined to be significant at below the cne in one billion
lavel when compared with the mirncrity laber pool, and is far less
thaﬂ minority unien representation. From 1972 on the minocity
entry data shows significant increases. )

The standards for admission to the RA program were
essentially medeled ¢r the national standards developed by the
National Joint Apprenticeship Training Committee. These naticnal
standards, as relevant hers, impesed age restrictions (between
18-25 years); an ability requirement; and a twelfth grade
educational qualificztion. The defendant JATC adopted the agae
and education reguirement (either giving preference ko or
reguiring a high school diplcma‘of RA épplicants) and institutad
a weitten testing procedure as set out below. . Although Homer
Cawsen, the local union's president, testified that the
Dzpartment of Labor approved the local standards, this zestimony
wag permitted pending documentation; that documentation was nsver

presented.
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At first the union éxpected to salect current members of A
branch (oile:é) based on seniority and witheout discerimination.
The seniority standérd was apbroved by tﬂe Department of Lébor.
Emrcick Q:cte ke the Department of Labeor stating that if
applicants were to be selected'beyond the pool of 650 oilers,
then procedures in accordAthh sState rsgulations on
discrimination in such programs would bs develoved. .Tﬁe approval
of the Department of Labor was thus circumscribed. The standard
ultimately adopted by the uﬁion; as revealed in the minutes of a
JATC meeting, was ﬁa-blend of "previous experience and
gualifications.” l

In the firsg year, 13668, four classes of RAs wege chosen.

The third and fourth year classes were chosen £from A branch, and
the fiést and second from A-registrants (non-membérs). Mr.
Dawson testified that A-branch entrants were placed in the RA
program, but were not RAs. The union, in evaluating entrants who
were A;:egistrants, assigned point scores in five areas:
educational background, age, test scores, an-the-job experiesnce
and interview‘:esults. Of particular note, cne point (of a
poséible 20) was to be deducted for each year short of 12 high
A minimum

The written tests emplceyed were the

school years and for each year in excess of age 25.
score of 70 was established.
Department of Navy Eguipment Ope:&tors' Exam, and 2z mathematical
and verbal test. A-~branch members Qere exempt from 1l the above
specific reguirements; except possibly the Wavy test.

In 1967, the Navy test was replaced with tests from the
Psychelogical Carpo:ation. In 1968 the Bureau of Employment
Security test {"BES") was used and the high school educatioen
requirement and the age reguiraments were made inflexible minimum
qualificaticns. Another test, a JATC test, waé aéministersd to

those meeting all other standards. (Wotazbly the national

standards did not reguire any particular test, nor 4id they
reguire an interview.)

These wers the vrocedures which were supposed ko be followad,
until changes in 1972 pursuant to fedzral regulations requiring

RA programs to measure minority participation. 2% C.F.R.
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'§30.4({d)(1)(1972). Although the local JATC, along with the

national JATC, objected to such regulations, they proceedad to
analyze their minority situatien. The JATC determined, doubtless
from the standards set forth in subsection "g" which included
labor market representation, that the percentage of minerity
entrants they were cbligea to achieve was 11.9% of total entrants
{not far from Siskin’s determination of 11.5%) and the'committee
set its selection goals accordingly. In 1972; 1873, 1974 and
1976 (no c¢lass antered in 1975)‘minurities entered the RA program
at a rake commensurate wiéﬁ or in excess of their representation
in the‘relevant demographic labor pool.

The data on minority entries into the RA program has been set
out above in the discussion of statistical evidence of entry
diserimiration. It will not be recounted here. With respect to
JATC selection between 1968 and 1868, as detailed previocusly
there were specific instances of disparate treatment of
minerities. John Dent aznd Willie Rush both were rejected
allegedly because they were B-registrants although some white
B-registrants were accepted; Robert Ahmad was rejected for
faiiing to appear for an interview although he received no notice
of the interview; and Eugene Cobks was rejected g¢stensihly
because he was overage at 453, although in at‘least ong instance
an even older white applicant, Clifton Killinger, was admitted
and although as a unicn member Cobbé was not suppeosed to be
subject to the age limitatien.

Between 1966 and 1968 the principal reasen for rejection of
minority applicants‘to‘the RA program was that they "applied ;n
error.”  Forty-one percent of the minority applicants were
rejected on this ground as opposed to 13.8% among white
applicants. Dr. Siskin found this difference to be statisticzlly
significant at belew the .Oi level. With the advent of the BES
test in 1568 and for the period 1968-70, it is more than
coiﬂcidental that minorities were rejected in dispropertionate

numbers on grounds of fallure to pass the test but very faw

3

spplican%s were rejactad for having applied in error. The

disproporticnate impact of the BES t=st was acknowledged by Hr.
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Dawson. From 1968-1970, minority individuals failed the BES test
at a 23.24% rate, whereas whites failed at a 9.08% rate. That
test has not, as discussed below, been shHown to have been
validated, )

But the BES testing procedure is only part of the
discrimination pr;cticed‘against minorities bf the JATC. 2As
further illustration, in 1269, in District I there were 95
minority and 142 white applicants. After qualificational
p:ocedures,.the resulting peol was 57% minority {41 of 88).
among actual selectees, however, minorities constituted 4 of 23.
Part of the reason for this result.was that the existing waiting
list in 1968 was predominantly white.36

It is not merely in gaining access to the JATC's RA prodgram
thzt a'racial disparity appears. Even among the successfully
tested and interviewed entrants into the RA program for the years
1973-1974, wnites in each respective class worked more hours on
the average (168 hours mecrs in 197§ by 1973 white entries; 392
hours more in 1974 by 1974,gﬁt?ies) and earned more wages on the
average {51,024 more in 1374 by 1973 white entries; $2,331 more
in 1974 hy 1974_white entries) than minority class members. 1In
1972, the 1872 white entrants on the average worked 378 hours
more than minorities and earned $2,223 more. Dr. Siskin found
the pattern of diminished rewards for minorities from these

classes to be statistically significant at below the .03 level.

‘This difference inm total hours and wages, in context, iz

corroborative of discrimination even if it is not decisive viewed
alone. Furthermore, a larger percentage of minorities than
whites have been suspended: 223% versus 6.4% between 1972-74.37
Thera has been no evidence of the validity of the JATC tests
or the personal interviews. WNo study of the zge and educationzl
requirement has been made by defendants. The educational
requirement was historically novel to 342; cfficials Emrick,
Walsh, and Ciavaglia themselves never graduated from high school.
No other method of entrvy reguires a high schocl degree. - Na
crgditable evidence has been presented which would show that the

educational, age, and interview requiremsnts asre a valid basis
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for making judgments on the fitness of applicants to become
operating enginesrs. Persuasive evidence has been presented
indicating the ccnt:ary.3a Concerning the validity of the RA
testing, we must distinéuish the early tests and the JATC test

from the BES test. It Is only for the BES test that a validation

* analysis was ever attempted. I find that ncne of the tests was

validly job-related.

Plaintiffs’ expert on this subject was Dr. Richard Barrett,
an industrial psycheologist with an impressive list of
publications and Professor. of management science at Stephens
Institﬁte of Technology.‘ He ¢oncluded that the high school
educational requirement was not related te job performance. He
concluded likewise for the JATC tast, since it was.not validated,
and the personal interview procedurs. He concluded that the BES
test, which had and was known to have had disparate and
diseriminatory impact was not valldated by the proffered reports
of the United States Training and Emplc&ment Service. Barrett
determined that those reports were based on 2 sample which was
unrepresentative: the average age was forty and experience
ranged from lé months on a given jok, for part oflthis sample, to
178 months total. This is far bevond the iimits of experience
among RA ébplicants. Barfett concluded, for thése reasons and
because of insufficient correlations between tast scores and job
performance that the above~referred-tc reports dié not serve to
validate the use of the BES test in this case. I credit his
conclusions and find them persuasive. I find further that the

reports are not persuasive evidence of validation and hence are

insufficient to justify valid use of the BES test.>®

In summacry, I f£ind the BES test to have contributed to a
disparate discriminatory impact in entry to the RA program
without a valigd job-related‘purpose. I further find that the
statistically significant disparity between minority entries aand
white entries into the RA program between 1866 and 1872 and the
continuing significant disparities hetween the minority laber
pool and the minority RA graduatess were the result of overall,

non-validated reguirements, manipulation of those reguiremeats,

R9
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and of intentional discrimination participating in the overall
pattern of union discriminacion previously discussed and proven

by statistical and non-statistical evidencs.

-
-
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K. Glasgow, Inc. and the Agzcciaticons

The ground for liability of defendasnt class fepresentative
Giasgow, Inc. is, in the context o¢f this defendant c¢lass suit,
principally based upeon the legal theory that Glasgow, like other
contractors relying on the union’s hiring hall, is liable at
least injunctively under 42 U.S.C. §1981 for the discriminatory
acts of the union. This theory also embraces the defendant
associations who participated in the creation cr approval of an
exclusive hiring hall provision. In this sense, the only
necessary proof against Glisgow in particular is that it relied
contractually upon the hiring hall and is in that respect like
other defendant class member contractors working in £be 542
jurisdiction. The prerequisite participation of the four named
defendant asscciations has also been proved., This procf, indeed,
is not seriously contestad.

Pléintiffs have also alleged ingentional discrimination
broadly throughout the defendant class of contracters and they
have similarly élleged a conspiracy among contractors and the
gunion. as discussed below, the intentionai discrimination claim
and the conspiracy c¢laim are inappliéable.§n this defendant class
context because cof the individual questicns presented.
Plzintiffs bav;, however, o¢ffesred much proof pertaining to
Glasgow individually and I will discuss this briefly. The
cenduct of the associationsparticularly with respect to the
"Affirmative Action Program"” which substituted for the
Philadelphia Plan demonstrated a reckless disregard for agual

employment oppertunity for minerities but will not be recountead
here.

Dr. Siskin studied data pettaining to élasgow's employmant
of operating enginee:s for the years 1969-1371. Ee concluded,
based upon statistical analyses, that minorities were
digproportionately given shorit-term amploymeat. Although the
minority labor poel for Loca2l 542 as a whole is 11.5%, and
although much of Glasgow's work was, as of 1871, centered in
Dist:ic£ I whers the mingrity lapor pooi is muca higher, between

1969 and 1971 minority individuals averaged only 1.33% of the
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total hours of employment by operating engineers at Glasgow. For
the period 1968-1970, the relative brevity of jobs for minority
eparating engineer wo:kers is significant beicw the 1 in ten
billion lavel.

The percentage of minority hirees duriné any one year from

1969-71, and the corresponding averade hours, appears in the

fellowing vear-by-year table:

Hiring Rate Per Yéar' Hours percentage
1968 2.34% . 1.20%
1969 : 3.16% ' ' 2.80% |
1870 3.36% 0.6%% |
1971 . 9.2% _ | 5.44%

To expand upon some of Siskin's calculations, during the period
1968~-1970, whites who were hired in each year worked, cn tha
average, twice as long-as minorities hired during the same year.
In 1%71 minority hirees averaged 190.8 hours while white hirees
averaged 334.6 hours.
The number of hirees referred tﬁrough the hiring hall is not
4 the completz number of Glasgow employees. Some employees sarve
on a continuing basis year to year. Thus the 1.3% overall rate
. of minority hours reflects a disproportionately low average
number of hours among centinuing emplovees for these years. In
1971 when 9.2% of those hired we:é minority, only .42% of the
hours among continuing employees were minority hours; 8§0.4% of
all the hours worked were worked by continuing, and almost
_ exclusively white, smplovees. Between 1968 and 1971, Siskin
éalcuiated, 117 whites worked continuously mors than two years,
22 whites worked mcre than three yeérs, and only 1 minerity
worked more than two years. . The pléce of employment of Glasgow's

cperating engineer emplovees is centered in the District I area

"

rather than in one of the more predominantly white districts. In
1971,70.5% of these employees were assigned there.

Between 1972-1975,40 minorities constituted 4.3% of all those
emploved, 2.1% of the hours worked and 2.2% cf the wages easrned.

During thig period, the percentage of minority 2mployees reached

~Lts highest in'1872 at 4.7%; however, the percentage of hours

L]
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worked and wages earned by minorities in that vear wers only
1.2%, the lowést for the four-year period. Tﬁe average wage
ameng those minoriﬁies who were employed‘was $9.28 per hour as
opposed to $8.73 per hour earned by white operaters. This slight
increase to those employed minorities is insignificant in
comparison to the diséariﬁies.

Defendants further calculated for the years 1972f75 reasons
for termination among whitz znd minority coperating engineers,
During the total period, the principal reason for tszrmination was
lay off due, Easically, té{lack of work, weather, or temparary
replacements. Whites were terminated by lay-~offs at a rate of
about 83%, minorities were terminated at a2 rate of zbout 30%.
Among those discharged for cause 30 were white (1.6%) and/?niire
minoriéy (3.08%}.

Apart from the zbove statistical data, plaintiffs assert
instances which they <¢laim reveal discrimination. EBlaintiffs
alse point out that, élthcugh Glasgcw makes its own selecticns
for master mechanics, none was a'minority operating engineer, and

hiring by master mechanic¢cs were, in the cases of James
SWiégard {(son af the union’s auditor) and Frank Malloy,
discriminatery and impermissibly outside the hiring hall systeﬁ.
Further plaintiffs cite three cases in which minorities were laid
off from jobs conly teo be :eplaced.at those jobé by whites., In
another case, that of Willis Fox (sée supra.), an unidentified
mastar mechanic's promise of placement on better paying machinery
when it became available was disregarded in faver of 2 white
operato:; 1 £ind that these instances do constitute some proof
of discrimination.

It must be pointed out that the studies performed by Siskin
were not regression analyses but raw calculations of disparities.
This ls in conktrast to Siskin‘s anzlysis of hours and wages of
union members overall. Further, the statistics for 1968-70 were
based on 87.6% of those hired during that period, reflecting the

available informaticn.%l

It is my cenclusicen that this "sample”
is not unrcepresentative. The 1971 data2 ars based on complete

employee information.
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Dﬁ. Perl, the expert for the contracters, assoclations and
Glasgow, specifically coﬁtradicted the finding of Siskin that the
disparities in average wages from 1968-70 among minority ‘
operating enginee:s.we:e significant at bglcw the 1 in
ten billion level. Perl stated the significance was beleow the
.01 level instead. Perl attribuﬁed the differences to his
rejeection o? Siskin's stated standard errors. Perl also
undertook a regression analysis for the 1871 data adding a number
of factors, particularly skills on séecific kinds of machinery.
His result was a 126 hour -disparity by race which because of rhe
performance of the regression eluded a determination of
significance. ©Plaintiffs' complain that Perl considered only 136
of the 218 hirees during 1971. Morsover, Perl's single study eof
the 1971 data in itself did nothing to rebut Siskin's ‘analysis
for other years. ‘

Although I find in favor of all of Siskin's above ceonclusicns
about Glasgow, the fact remalins that he did not attempt a
reg:essign analysis which would equalize the factors of age,
list, seniority, branch and disgtrict. There is thus a
possibility that these differentiating factors could account for
part of the statistical race effect., Despite the lack of a
regression aznalysis, however, the racially related discrepancies
in Glasgew's workforce and its payroll are patent. They have not
been and cannot be satisfactorily explained either with refarence
te the minority labor.peool, thE'minofity representation in Local
542, of any analysis or evidence offered by dafendants. The
gexistence of a substantial and almost'exciusively white
continuing workforce during the vears examined is certainly not
an excuse from the disparities which such an asrrancement fosterad
in the absen;e of any persuasiﬁe or substantial showing that
thesg workers have characteristics which wers job-razlated and
that thev are in those respects unlike the zvailable mincrity
lzbor poel. The suggestion that theée men were maintained
because they were willing to travel is simnply unsupportazble.

While S&bstantial evidence has been presanted which

plaintiffs agssert demcnstrates intentional discrimination or
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discrimination in impact by Glasgow, most of this evidence would
be more appropriats in the damages stage of this litigation at
whish time Glasgow's practices could be evaluated together with
the practices of other employers.  Thus, I refuse tec treat
Glasgow separately from the other parties to the contract.

Likewise I will not treat the asscciatlions separately.

arc
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I1II. Legzl Conclusions

Remaining for consideration are the ccnclusicns underlying my
decision that the union znd the defendant class of contractors
and associations are liable at least injunctively for the
discrimination practiced through Local 542. - Discussed below are
the issues pertaining te the certification of plaintiffs' c¢lass,

the requirements of Title VII, 42 U.S.C. § 2000e gt seq., and
42 U.8.C. 5.1981,_and £inally the mattar of the appropriateness

of the defendant class.42

-

A. Appropriateness of Plaineiffs’ Class: Considerations of

Standing and the Regquirements of Rule 23

The first legazal issue which I must consider is whether &the
named plaintiffs have met the class requirements oﬁ rule 23,
F.R.Civ.P., and the constitutional Article III reguirement of
standing. Rule 23(a) defines the standards by which
representative parties must he measured.?? To.some extsn: these
reguirements overlap the requirement under Artiecle IZII
that the named plaintiffs be members of the class they seek to
represent. At times the.courts have appegred to treat adequacy;
commenality, typicality and standing almost interchangeably,
sometimes treating adequacy as inclusive of commenality and
typicality. Defendants' objections te the plaintiffs’' class and
its proposed redefinition tough upen 211 eof these issues. The
following discussion will focus f£irst on the issues of adeguacy
and standing.

1. Adeguacvy and Standiag

Defendants point out that the named plaintiffs were all
graduates of the Benjaﬁia Franklin programs aﬁd that at the time
of certification saven were dn the Group III, low prierity,
out-of-work list while oniy one had attained union membership and
Group I status. The argument is that Group I1I nzmed plaintiffs'
interests are different from theose of members in Group II and

Group I. We must look first to East Texas dotor Freight Svstem

v. Redriguez, 431 T.S5. 395 (1277), in order to test the

certification of plaintiffs' class.
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In East Texas the Supreme Court reaffirmed the view that a
named plzintiff cannot, consistent with the standing requirements
0t Article ITII and the-adequacy tequirement§ of rule 23a({4),
repcesent a class of peésons if he does not at the time of
cez;ification "possess the same interest ané suffer the same
injury"™ which he is seeking to prove on behalf of the other

class membe:s.44 Id. at 1896; accord, Scsna v. lowa, 419

U.5. 393, 403 (1575). The representative plaintiffs in East
Texas were intra-c¢ity truck drivers who, because of poor job
performance records, simply did hot possess the gualifications to
become "line drivers.” Plaintiffs in that case alleged
discrimination in being barred from transferring to the line
driver pesitions by a no-transfer rule and thus being-locked in
to jobs which were discriminatorily assigned. The court observed:

[Plaintiffs] could have suffered no injury as

a result ¢f the alleged discriminatory

practices, and they were, therefore, simply

not eligible to represent a class of persons

who did allegedly suffer injury. Furthermore,

each named plaintiff stipulatsed that he had

net been discriminated against with respect to

his initial hire. In the light of thats

stipulation they were hardly in a pesition to

mount a ¢lasswide zttack on the no-transfer

tule and senicrity system on the ground that

these practices perpetuated past

discrimination and locked mincrities into the

less desirable jobs to which they had been

discriminatorily assigned. ([Id. at 1837
{emphasis added)] '

East Texas is particularly important to this case because af the
gualificational differences among the named plaintiffs here. A
member of 342 may not have suffered precisely the same alleged
injury of entry discriminatien or disé:iminatory referrals which
Group III registrants may have suffered. ‘

But East Texas is distinguishable from thé instant case. The
representatives in this cage are allegine general discrimioation
in employmant practices, princigally in membership, application,
entry, hours and wages, and referral. Egually important, no
class representative hﬁs here stipulated that thers was no
discrimination in obtaining his initial status with the unien and
its hiéing hall, and none of the instanv representatives suffers
from the patently pecr job performance record which would on its

face preclude advancement to union membership and regular job
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refarral. Potentially, therefore, every c¢lass representative and
every class member, regardless of his Group posi;ion ot the
status of his union affiliation, bave suffered from the alledged
single pattern and practice of discrimination and can benefit,
togethgr with all others, from the systematic removal of and
compensation for discrimination. Thus, the prereguisites for
standing are satisfied: the named plaintiffs are members of the
class they ssek to represent and have a;leged the same basic
personal injury as that which they allege was suffered by the

class. We are also counselled in this conclusion by Hackett v.

McGuira Bros., 445 F.2d 442, 446-47 (34 Cir. 1271), which

requires in the interest of public pelicy that standing he
interpreted as liberally as Article 111 permits in Title VII and
§1981 actions. -

In addition to the considerations ralised by East Texas, in
determining whether the named plaintiffs are adequats
representatives under ruis 23(a)(4), we must alsc consider the two

criteria set forth in Wetzel v. Liberty Mutual Insurance Co., 503

P.2d 239, 247 (34 Cir. 1973):
(2a) the plaintiff’s attorney must be
qualified, experienced, and generally able :o
conduct the proposed litigation, and (k) the
Plaintiff must not have interests antagonistic
to those of the class.

By the record in this case on the liability phése it is clear
that the plaintiffs’' counsel are gualified, experienced and
clearly able to conduct this aspect of the litigation. But this
finéing should not influence a subseguent trial judge in deciding
whether at the damage phase plaintiffs' counsel can represesnt z2ll
litigants. '

The argument that the named plaintiffs are in antagoenistic
positions is grounded essentizlly on‘the viaw that listees in
Group I would profit by minimizing competicion from Group III and
perhaps chup II. According to this view the advancement of scme
class members from low prieccity positions will dilute the
interests of those minority persenzs who 2r2 in 2 pricricy
position. This competiticn {hence inadeguacy) theory, apart from

painting a rather grim picture of human nature, is of its own’
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nature highly speculative and could, if adopted generally, defeat
much of the effectiveness of the class action device. Nearly
every c¢lass representative in any context involving disputed
facts could in the same .speculative way possess the potential to
place his own cause zbove that of the class. In any event, in
the present clrcumstances at the liability stage of the trial the
competition theory misperceives the real thrust of rule 23{a)
which requires more realistically that there be no "antagonism

farising] ...as to the subject matter of the suit.” Redmend v.

Commerce Trust Co., 144 F.2d 140, 151 (8th Cir.), gert. denie&,

323 g.S8. 776 (1944) (emphasis added); accord, Gates v. Dalton,

67 F.R.D. 630 (E.D.N.Y. 1975); see 3B J. Moore, Federal Practice

£23.07(3}(1976). As to the issues raised in the complzint and
the legal positions which have Eeen or could be taken by any
representative at the liability stage there is no conflict. No
plaintiff is attacking the concept of a multi-tier
experience-graded referral system;-rather, plaintiffs attack the
failure of the union hiring hall to provide for minorities equal
access to and use of that systém. Such a claim is consistent
with all the representatives' claims and adverse to nome.

Questions of commonality and typicality, which overlap
somewhat the question of aéequacy, have alse been asserted. The
argument that commonality has not been shown is based upon the
view that, quite apart from the guestion of conflicts among class
repte;entatives, the c¢laims of Group I, II and III named
plaintiffs are essentially different from each cother and hence
not subject to class action treatment together. This zanalysis is
unacceptable. The issue whether the defsndants have undertaken a
éattern and practice of discrimination is itsélf essentially a
single issue, The practices'alleged against the defendants may
have varied somewhat and hence may :eqﬁire separate avenues of
proof, some of which will be beyond the familiarity ¢f some of
the named plaintiffs but none of whigh will be beyond the
famjiliarity of all. The presence of representatives from the
varioug work l}sts (some possessing attributes of union

membershiy and.non—memberShip, high priority or low priority




listing) does not render inconsistent each rapresantative's
claims, but rather assures the kind of dive:sity necessary to the
presantation of all possible avenues of the péttezn of alleged
employment discrimination. It is in this sense that the
plaintiffs' class is a single class, able to be represented as a
whole by the same counsel. The standard in rule 23(a){2) is
therefore duly met.

In much the same sense, the prerequisites of rule 23(a)(3),
that the "claims or defenses of the represantative parties are
typical of the claims or defenses of the class," are easily
satisfied here. The typicality requirement has been_inte:preted
to mean that the "interest of the representative party be
coextensive with the interest of the entire class ...." Eisen v.
Carlisle apnd Jacquelin, 391 .24 535, 562-63 (24 Cir. 1968).
Because upon examining the requirement of adequacy and
commenality it hzs appeared clearly that the representatives in
this case reflesct an intesrest coextensive with all cther
representatives and with all members of the entire class and
occupy diverse positions in the hiring hall system, there

i§ no

reasonable likelihood that legal claims of members of the class
or elements of proocf at trial would have been overlooked.
2. Rule 23(b)

As the second basic prersgulsits to class action
certification, scme provision of rule 23(b) must also be
fulfilled. TInasmuch as the present casz invelves a plea (central
to plaintiffs' case) for injunctive relief to correc:i the causes
of discrimination in unicn eatry and in the hizing nhall process
and the discriminatory lack of minority parti;ipation, the terms

of 23{b}(2) are most clearly applicable:

an acticn may be malntained as a

(D) class
action 1f the prereguisiitzs of
subdivision (a) are satisfied, and in
addition:

N
{2) The party cpeosing ths colazzs has azesd or

Letused to act on qrounds agensrally

aoplicable to the cioss thereby maxing

appropriate f£inal injunctive zelief or )
corresponding declaratory relief with }

Lan




respect to the c¢lass a5 a
whole...[Emphasis added]

Plaintiffs' allegation and proof that defendants have engaged in
a pattern and practice of racial discrimination necessitates the

allegedly

conclusion that those defendants have /Adiscriminated against the

class of minority individuals. The Notes cof the Advisory

Commitzes plainly indicate, by way of illustration, that a
class-based discrimination claim will typically fall under rule
23(b}{2) so long as damages relief is not the sxclusive or

predominant relief sought.. See 3B J. Moore, Federal Practice

$23.40 at 23-831 (1976). Moreover, the Third Circuit, in Wetzel,
508 F.2d4 239, bhas held that a claim for back pay: as is raised in
this case, does not make (b){2) certification inappropriate where
injﬁnctive relief from employment discrimination is alsc
regquested.

In addition %o certification under (b}(2), certificdation is
appropriate under (B)(1)(A), permitting a certified class whera
prosecut&on cf separate actions would risk

inconsistent or varying adjudications with
respect to individual members of the class

which would establish incompatible standards
of conduct for the party opposing the class

If individual members of the plaintiff class were left. to prove
their case against defendants there would ﬁot only be gross
inefficiency arising from the multiple actions and duplication of
procf, but thezre would be =z risk that some, but pot all, suing
membars of the class allegiﬂg perseonal discrimination through
systemwide discriminatory policies or praﬁicgs would be granted
injunctiva relief. This, in turn, could produce the possibility
that the defendants as a class would be oﬁliggd to provide
make-whéla rélief { perhaps assﬁ:ing some measure of hours and
wages) and correct errant systemwide policies and practipes (zs
by modiflcations in referral procedurs) as to some minority
operating engineers whils at the same time bearing either no
cbligation at all or pessibly different obligations to other
minority operating engineers. This is not az feasible result in
the realitvy of a uniform hiring hall system, the concept of which

has not been assailed.
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Baving given specific zttention to the requirement of rule
23, it seems useful now to provide an overview for purposes of

perspective. The case of Gibson v. Local 40, Supercargoes and

. Checkers of the International Longshoremens® and Warshousemens'

E££25'1543 F.2d4 1259 (9th Cir. 1976), although specifically
considering only the 23(a)(3) (typicality) and 23(b) (2}
standards, serves as a helpful f{oil to the range of issues
considered in the certification decision in this case. Gibson
involved a claim by four clerical workers against an employer
association and the union which cperated an exclusive hiring
hall. The plaintiffs charged discrimination against blacks in
the selection of persons to perform clerical duties during the
unleading of ships. Cle;ks were classed into A, B, and casual
clerk divisions. Class 3, the only ¢lass of union members,
received priority referrals; then followed the B clerks; and then
casual clerks. Plaintiffs were in the lowest category. Although
plaintiffs sought to represent all three levels, the Court cof
Appeals limited the scope of the claés to those "black persons
who are or may be employed, or who may have attempted or may

attempt to obtain employment, as casual clerks ...." Id. at 1264

{emphasis added).
In reaching its conclusion the court was fully aware that

{a] elass action may be maintained ...
alleging 2 general course of racial
diserimination by an employer or union, tnough
the discrimination may have been manifested in
a variety of.practices affecting different
members of the class in different ways and at
different times. {Id}

Mevertheless, the court narrowed the class to black casual clerks
for the folleowing reasons:

All of the appellants [plaintiffs] were
casuals. All held other employment. None of
them sought employment as Class A or class B
clerks or -indicated any interszst in doing so.
The pretrial and trial record concentrated
upon the referral and asmployoant of casuals.
It is noticeably less complete with respect to
the referrzl and employment of ¢lass A and
class B clerks. [Id. at 1263

Most important for the purposes of our present analyvsis is
the conspicuous absencz in thls czsa of the factors which weighed

against certiflcaticn of a class of employess frem all levels of

vt
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the nizing hall in Gibson. First, at the time of certification’
here at least ¢ne of the named plaintiffs was a membsr of 542, a
listee in Group I, II or ITII, cor an applicant to the RA program.
Second, the Group I[II and Gcoup.II named plaintiffs seek '

permanent and regular smployment as operating engineers and =z

fortiori seek tc advance to a priority status on the out-of-werk

lists and hence into Group I. All of the named plaintiffs who
are not now members of Loczl 542 desire such membership. The

record p:e—frial.and at trial was fully‘developed to address the

variecy of pr;cticés which the plaintiffs alleged to constitute a

pattern and practice of discrimination. The decisive contrast
with Gibscn thus reinforces the certification in this case.
3. Subelassing

Remaining for consideration is the purpose and effect of thes
cartification of plaintiffs' class by subclass upon a motlion
pursuant to rule 23(c)(4)(B). That rule provides: "a class may
be divided into subglasses and each subelass treated as a c¢lass,
and Ehe provisions of this rule shall then be ccnstrued and
appiied accordingly.” It is apparent that the purpese of this
sectiﬁn was to permit the use of a class action deviée aven where
£WO or more advérse or poteatially adverse classes of plaintiffs
were involved.  Once such antagonism is noted each class must-
separately satisfy sections (2) and (B} of rule 23. There is
little doubt that this includeshthe_requirements for adegquacy
purpusas, as stated by Wetzel, 5¢8 F.2d 239, that each class be
represented by qualified counsel and also that representatives be
aligned to the apprepriate subclass category. See Wolfson v.
Solomon, 54 F.R.D. 584 (S.D.N.Y. 1972).

Although in the present c¢ase plaintiffs' original moticn fo;
subclassification was granted for skilled minority operating
engineers, partialiy skilled minority operating engineers and as
vet unskilled minority persons who wish or may wish to acguire
skills in the cperating engineer trade, the division was never
intended to accommodatsz antagonism between class cepresentatlives
or class members. Indeed, fdlagicepn ssvenr vl tus blaintiffs’

motion te certify subclasses stated that there was no antagonism

1a3
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among the class members. . While the divisien inte subeclass greoups
performed the minimally beneficial gunctio& of logically
describing-the difﬁerént work cualification levels among
represéntatives and class members generally, for all practical
putposes the action proceeded just as if no subclasses had been
defined. There is thus no conflict with rule 23(c)(4)(B)'s"
implicit requirement, through 23{a)(4), that each subclass be
represented by separate counsel. Because of the absence of
antagonism and the existence of a common certifiable clags those
class representatives and.élass membérs who fall into one of the
three above-described experience levels were adequatzly

represented by the same counsel.

1t
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4. Motion for imandment cf Plaintiffs' Class Definition

Having concluded that the coriginal certification of a
plaintiff class was apé:opriete w2 may now cénsider the gquestion
whether under rule 23(cf(l) plaintiffs’ motion to redefine the ' -
plaintiffs’ class can or should be allowed. The standard which

must be applied, as articulated in Hariss v. Pan American World

Airwavs, Inc., 74 F.R.D. 24 (1977), i1s "whether the chénged ciass

is within the issues tried hy express or implied consent by the

parties.” Id. at 37; see EEOC v. Detroit Edisen, 513 F. 24 301,

310 (6th Cir. 1973), vacated on other grounds, 431 U.S. 951 |

(1977). 1In order to determine whether the proposed definition is
permissible the purpeses and scope of the changes must be
carefully considered, The préposed raedefinition is as follows:

{a) Por all claims arising under Title
VII of the Civil Rights Act of 1964, as
amended, 42 U.S5.C. §2000e, the plaintiff class
shall include all minority persons {i.s.,
blacks, Spanish-Surnameds, Crientals and
American Indians) who: .

(1) Were members, registrants,
apprentices or otherwise affiliated with
defendant Local 542 at any time between
April 30, 1568, and the date of this
decree;

(2) Applied for membership or
affiliation with defendant Local 542, or
whe would have applied for membership or
affiliation with Local 342 but were
deterred from doing so because of Local
S42's discriminatory practices, at any
time between April 30, 1968, zand the date
of this decree; and

(3) 2pply for membership or
affiliation with defendant Local 542 from
the date of this decree until thls Court
dismisses jurisdiction over this action.

{b} For all claims arising under the
Civil Rights acts of 1868 and 1871, 42 U.S.C.
§81981 and 1385(3), and under 22 U.5.C. §i58,
the plaintiff class skall include all minority
persons who:

{l) Were members, registrants,
apprentices or otherwise affilisted with
defandant Local 542 at any time between
November 8, 1965, and the date of this
decree;

‘(2) aApplied for membership or
affiliztien wirth drfandnns Tnezl 542, or
who would have applied for membership or
affiliation with Local 342 but were
deterred from doing so because of Local
542's discriminatory practices, at any o
time between Navember 8, 1265, and the




date of this decree; and

(3) 2apply for membership or
affiliation with defendant Local 342 from
tha data of this decree until +his Court
dismisses jurisdiction over £his action.

Because the propesad amendment arises after trial of‘this
action; there must be a firm reluctance on the part of this court
to accept zany part of the recertification proposal which might
unfairly exgand the scope of the class. Comparing the provisions
recited above te the original class certification order, set
forth in Part I, it is plain that for the most part there is no
substantive change. The class as originally certified was
divided into the following subclasses: thosg minoritf persons in
§42's jurisdiction possessing at least the skills of journeymen
cperating engineers, those possessing partial skills, and those
who wish'or in the future may wish to acquire such skills. Thus,
members, registrants, and agprentices were included in zhe
overall class. Unsuccessful appliéants for membership or
affiliation logically fzll into at least cne of the three
original subclasses, and discouraged.non—applicants, though not
specifically -entioned, £all into the last of the original
subclass descriptions. . P
| Defining the scope of the class to reflect the statute of
limitations applicable te particular statutory claims, each of
which was denoted in the complaint itself, does not on‘its face
produce a substantive sxpansien of legal claims, for the
statutory foundations of the suit implicitly limit the relief
available to the class however it is defined. See Wetzel, 508
F.2d 239, 246.

The argument has béen raised, however, tﬁat expanding the
purview of the class action o encompass pre-1%6%, pre-Benjamin
Franklin I, c¢claims exceeds the étandiné of named plaintiffs, none
of whom asserts any personal inmjury before that time. Notably
Wetzel in heolding that it was proper to define the class with
raference to the administrative filing period, did not consider
this péint. In that case, two femzle smpleyess alleged Title VII
sex discrimination. The court held that persons who wers not in

2 position to make a charge of sex discrimination with the EEOC
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within 180 days prior tpo the charge made by named plaintiffs
could not be ingluded in the class. But it doeé not appear from
Wetzel that the named plaintiffs had heen employed less than 180
days before their filing an EECC charge. BHad they been employed
only 90 days, for instance, the court would have had to face the
issue presented hers - whether unnamed potential claimants who
suffered injury prior to the occcurrence of any injury to named
plaintiffs, but within the limitation period, could be included
in a recovering class.

The emphasis in East Texas Motor, supra, on the precise

likeness of named plaintiffs claims to those of the plaintiff
class members might appear to make the decision of this issue
somewhat troublesome. It is clear, however, that pre—-1969 issues
have been fully illuminated by plaintiffs during the course of
this‘sui&. Those issues were directly relevant to the claims of
named plaintiffs. To eliminats frqm the class all members who
have suffered an injury from a commen source in a common system
as proven by common evidence, but whe have not suffered that
injury at the szme time would fequize an overly technical view of

standing. This aspect of the present case is unlike Davis v.

Countvy of Los Angeles, 566 F.2d 1334 (9th Cir. 1977}, where

plaintiffs who had not taken a suspect 1969 emplayment scresning
test were barred on standing grounds from representing those who
did, even though named plaintiffs had taken a subsegquent test.
In that case, there would have been little reason for named
pladintiffs to pursue proof of discrimination in a 19692 test.
Proof of the disparate impact produced by the 1369 test would be
irrelevant to the impact of subsequent tests. EHere, however,
named plaintiffs have élleged "pattern and practice" in addition
to a *disparage impact" theofy of discrimination as a result of
unien activities which predated'the spécific occurrence of their
individual claims.

The only other matter for discussion in the redefinition
p:opos;l is the specific inclusion of the group of deterrzed

non-applicants. In EEOC v. Detreit Edison the Sixth Circulit

Court of Appeals rejected a post-trial attempt to include
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deterred non;applicahtS'where the district court's original
certification merely created a ¢lass of "all black Edison
Emmloyees.” Id. at 310. The Court of Appeals contemned this as
inconsistent with "fairness ...{and] the provisions of Rule
23(;)(1).“1 The court went on to explain bf way of dictum that
the inclusion of deterred non—applicants would at least reguire
strict subclass separation in order to avoid possibly
antagonistic interests between‘such a group and actual employees.
The court's primary concern was with the adsguacy of

representation, given the res judicaia iﬂpact of a class actien

decision.

Despite the concerns expressed in Detroit Edisen, inclusion

of the class of deterred non-~applicants seems appropriate in this
¢case where one of the ariginal subclass designations included
them.

It is certainly clear that persons detsrred from apﬁlying for
employment because of an employer's reputztion for discriminatory
activity, where that reputation derives from actual

diserimination, can stzte a cause of action and cbtain raelisf.

International Brotherhood ¢f Teamsters v. .

United States, 431 U.S. 324 (1977).%3 an issue in the present

situaticn is whether the named plaintiffs, none of whom was a
deterred non-applicant, were able.adequately to represent such a
group. Because the named plaintiffs have been found adeqguate te
the task of proving a pattern and practice of employment
discrimination, they are, I believe, at the same time adeguate to
prove the existence of all those conditions of discrimination
which would deter applicatieons from minority persons. The nzamed
plaintiffs in proving z pastern and practice of discriminaticn
were proving all that is necessary to be proved at this stage
with respect to non-applicants. This result is not unlike that
reached in Wegzel, 508 F.2d 239, where the court determined that
a former employse was an adeguate representative of a class that
included present smplov=asas. .

On the guestion whether zn individual has actually been

deterred, and thus whether he way receive compensation, the Court

o
fae ]
(3




in Teamsters has indicated that such an individual will himself
bear the burden of producinge evidence that he is gualified and
that he would have‘appl;ed £g an employeé but for its reputation
for discrimination. Those issues, claims or defenses particular
to a deterred non-applicant are not in any event to be considered
at this liability stage. '

Thus, where the range of iésues necessary or app;ob:iate to
the estzblishment of defendants’ lliability to detesrcred
non-applicants would be fully and adeguately treated by a class
of applicants and employeéé in the natural course of the
presentation of issues necessary to their own claims and where
the class of non-applicants were implicitly within the sgope of
the original cectified class, the inclusion specifically of
deterréd non~-applicants is appropriate. There is no unfairness
in extending res judicata effects to the non-applicant group.
Doing so does not, moareover, in zny waf affect the scope of

defendants’ proof.46
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T R T = e e i RS




B. SUBSTANTIVE CLAIMS

1, Claims Against the Union

a. Title VII .

At the core of this ‘class acticn is plaintiffs' Title VII, 42
U.5.C. §2000(e}(1970), claim against Local 342 for employment
discrimination against minority individuals.47 Under the
provisions of Title VII a jurisdictional prereguisite to bringing
an emplovment discrimination action in district court is the
£iling of 5 charge with the Equal Employment Opportunity
Commission, who will then have an opportunity to inéestigate the
charge and take steps to resolve the dispute out of court. As
ﬁas noted earlier, three black Benjamin Franklin I graduates
(Williams, McRay and Muchison), having returned from Resica Falls
tec be listad in the lowest pricrity group without experience
credit for their sis-month training, and having gone two weeks
without referrals, filed prec se on June 17, 136%, a charge with
the EEOC against Local 542. 1In this charge they alleged the
fundﬁmental facts of their trzining and complained that they
raeceived no referrals, due to discrimination based nn zace,

Prior to this charge, in 1968, EEOC Commissioner Vincent Ximines
had £iled a cha#ge against 542 alleging discriminastion against.
blacks in referrais, the referral system, limitations on and
classificaticns of membership, and entrzy to the apprenticeship
program. The E£ollowing :epresént our conclusions with respect to
first, ‘ the jurisdictional issues r;ised by plainciffs Title
VII claim, and, second, the merits of that claim.

i. Title VIT Jurisdictional Issues

Defendant Local 542, relying upon 42 G.S5.C. §2000(e)=-5(b),
argues that in the present case there was no satisfactory attempt
at conciliation by the EECC and that therefore the preseht action
by private individuals is 5urisdictionally barred under Titla
VII. At the time r2levant to this case azn EZ0C charge was
required to.be filed within ninety k90) days of the alleged
disgriminatory c¢ccurrenge. It [s not disputed that this
jurisdictional requirement was satisfied by the three pro se

claimants and Commissiconer-Ximlnes. Alternatively defendant
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asserts that the scope of plaintiffs’ suit must be limited by the
allegations of the pro se charge, rather than by Ximines' charge
or by any combination of the two. fhe concilistion issue will be
addressed first.
(a) Coﬁciiiation
Under §2000(e)}-5(b) the EEOC is given a duzy to conciliate if

1 it determines that the charge has merit:

If the Commission determines...that there is .

reasonable cause to belisve that the charge is

rrue, the Commissicn shall eadeavor to

eliminate any such alleged unlawful smployment

practice by infeormal methods of conference,

conciliation, and persuasion.
The ack alsc provides, pursuant to a 1372 amendment not gperative
at the time of the plaintiffs' action was filed, that if
gonciliation has not been reached in 180 days the Commission may
itgself bring suit. Pricr to the 1872 changes in Title VII the
Commission had no power to sue.

Ther'e have been cases since the amendment in which the

absence of a conciliation effort was viewed as a jurisdictional

bar. E.g., EEQC v. Hickev=-Mitehell Co., 507 F.2d 844, 947-948

(8¢h Cir. 1974); EECC v. E.I. DuPont de MNemours & Co., 373 F.

Supp. 1321, 1333-34 (D.Dela. 1974). However, thess are cases in

which the EEQC was itself the plaintiff. Patterson v. American

Tobacco Co., 335 F. 2d 237 (4th Cir. 1976}, cert. denisd, 429
U.8. 920 (1976), addresses the_issue most concisely:

The 1972 amendments to Title VII smpowered the
commission to sue if it is unable te gecure an
acceptable conciliation agreement. This -
provision of the act has beea construed to
create an express conditien om the
commission's power to sue.

14. at 272-73. The court distingulshed EEZQC suits from sults by
Lnleldual employees on their own behalf:

Wa have held that the commission's faxlure to
aktempt conciliation is not a jurisdictional
bar toc an employee's action, because the
employee cannot be charged with the
commission's fallure to execute 1lts statutory
duties.

Id. at 272, o. l4. Aggocrd, Johnzsn v. Mokucsha-Tdwards Papser

Co., 5§58 F.2d 841 {8th Cir. 1977); cf. Fekete v. United Startes

Steel Corp., 424 F. 24 331, 335 (34 Cir. 1970). The solutiocn
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offered by Patterscn seems to be the only sensible one. Placing
upon individual plaintiffs the bu:d?n of pfessu:ing the EECC to
perform its abligaticﬁs would turn a provision designed to
achieve early out-cf-court settlement of disputes into a
provision perpetuating delay and,ﬁrocedu:al entznglements to the
particular disadvantage of those claiming discrimination. See

Qccidental Life Insurance Co. ¢f Califernia v. EEOC, 432 U.S. 355

(1977). There is, therefocre, no juz;sdictional impediment to
suit even if the EEOC failed to attempt conciliation.

(b) Sccpe of Suit

The closer question is whether the 196% pro se charge or the
1968 Commissioner's charge or both should serve azs the foundation
defining the permissible scope of plaintiffs’ § 2000{e)(2) case.
This question is sigrnificant beczuse the scope of the charge made

to the EEOC may sarve to limit the scope of any subsequent suit.

See Danner v, Phillips Petroleum Co., 447 F.2d 15%, 162 (Sth Cir.
19713 . '

It might be a simple matter to disregard Commissioner
Zimines' charge were it not for the deliberate connection drawn
by the EEQC betyeen that and the pro sa charge. 1In its decision
letter on the pro se charge the Commission specifically stated
that the pro se clzimants were a5 a matter of procedural right
{29 C.F.R. 1601.25b (June 1§, 1976)) entirled to receive the
Ximines decision. The Commission stated that the pro se
claimants should recelve that decision because they were
aggrievad personally by the discrimination aileged by Ximines and
because they were members of the aggrisved class. The fact that
James Nunes investigated both cases for the EEOQC strengthens tha
connection., .The pro se litigants may thus have been entitled to
receive right teo sue letters stemming from Ximings charge in
these circumstances. There is therefore a substantial argument
that Ximines' undeniably comprenensive charge should serve to
define the bfeadth of plaintiffs' suit. But this cenclusion is
not essentizl to the decisloﬁ.hete.

The only reascnable bazis for limiting the scope of a Title

VII suit by the charges before the EECC is to accommodate the

) -
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conciliation capabilities of the EEQC and to prevent the
circumvention of the administrative filing':equirement. In

MeBride v. Delka Air Lines, Inc., 531 F.2d 113 (6th Cir. 1977),

the court held that "[blecause administrative complaints are
filed by completing a form designgé to elicit specificity in
charges, and because the forms are not legal pleadings and are
rarely filed with the advice of legal counsel"” the subject matter
of a district court suit should be lémited ocnly te "the ambit of
the EEQC investigatien that the individual's complaint might
resonably have been expected to stimulate.® Id. at 115 (emphasis

in original), accord, Tvler v. E.I.DuPont, 443 F.24 1285, 131 (6th

Cir. 1971). It has also been agreed by the Seventh

Circuit Court of Appeals that

felhe correct rule to fellow in c¢enstruing
EEQC. charges for purposes of delineating the
proper scope of 3 subsequent judicial inguiry
is that "the complaint in’ the civil
action...may properly encompass any ...
discrimination like or rezsonably related to

. the allegations of the charge- and growing out
of such allegations.”

Jernkins v. 2lue Cross Mutual Hospital Insurance, Inc., 938 F.2d

164 {7th Cir. 1976) (en bane)?® (quoting Daamer v. Phillips

Petroleum Co., 447 F.2d4 157, 162 (5th Cir. 1871)).

Both above-guoted statements of the rule liberally £aver pro

se claimants. Cf£. Haines v. Kermer, 404 U. S. 515 (1972). But

see Dupree v. Eertz Corp., 419 F.Supp. 764, 769 (E.D.Pa. 197%6)

(although EEQOC charges alleged discrimination in hiring,
subseqguent court claims alléging discriminatien in promotion,
assignment, wages and gther emolumernts of'employment ware
dismissed). The Third Circuit Court of Appeals has also
expressed the view that, fcr purposes of defining the scope of
the district court action, technical precision is not a

requirement. Wetzel v. Liberty Mutual Tnsursnecs Co., 311 ¢.2d

129, 202~03 (34 Cir. 1973), wacated on other grounds, 424 T, 5.

737 (1%78). In Wetzel plaintlffs failsad to mark a box labeled
"Benefits” on the charge form zalthough part of the district court
actiocn involved sex discrimination relsciily tu gpregnancy
benefits. The court took the opgoftunity tc observe:

The private litlgant plays an important role
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in the enforcement of Title VII. The EEOC was
created by Congress to effectuate the goals of
the Civil Rights Act of 1964 {"Act"). In 1972
the Egqual Employment Cpportunity Act, 42
U.S.C. §2000e=-3, provided the Commission with
further authority to bring lts own actions.
dowever, the Act did not provide. the
Commission with direct powers of snforcement.
Since enforcement lies exclusively in the
federal courts, Chocate v. Caterpillar Tractor
Co., 402 F.24 357, 359 (C.A.7, 1968), the
rights of 2 private party, therefore, must not
be barred by procedural technicalities if
Title VII i= to operate effectively.

Alexander v. Gardner~Denver Co., 415 U.S5. 386,
44, 94 S.Ct. 1011, 39 L.Ed.'2d 147 (1974).
Courts have continuously construed Titgle VII
so as not to alleow procedural technicalities
to bar -a claim under the Act. Ig.

Guided by the abeove authorities, the appropriate conclusion
is xhat even without the Ximines charge the pro se charge is
sufficient to raise the panoply ¢f mechanisms of the alleged
employment discrimination in the present case. The allegation of
referral discrimination couplad with the clzim that union
promises tc black Benjamin Franklin trainees were broken do make
clear bﬁ their very nature that systematic discrimination was
being raised. Thus, it is wholly reasonable to expect that the
resultant EEOC investigation would be systemwide in its attention

to employment practices just as it was held in McBride, supra, to

be reasonable te expect that a charge of a discriminatory
discharge would require investigative review of any racially
discriminatory p:actices.49 In addition, because Commissicner
%imines' charge was pending (the unicn having been duly notified
of it) and becausa of-the connections between tha£ charge and the
pro se charge, i1t would not be unreascnable to permit the scope
af this suit to be defined according te that earlier charge. Any
argument that the defendants might otherwise make that permitting
the suit as pfesently constituted is inequitable is substantiall
undercu£ by this citcumstance.

In summarzy, the scope of plaintifis? éuit, ag broad as it is
in reaching into all pessible areas pf employment discrimination
including entry into Leocal 542 and referral practices, is
supported by the prc se charges of Williams, McKay and
Muchison. This conclusion stems in part from the accepted view

that technical constructions of a layman's charge are wholly
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inappropriate in the Title VII context and in part from the
charge itself, which in alleging racial discrimination in
zaferrale (the life-blood of the hiring hall system) and
deceptive representaticns in connection with BFI naturally raises
the question for investigation whether there might be a pattern
and practice of discrimination.
asserted

The /lack, of conciliation attempts by the EEOC
serves as ﬁo bar to the plaintiffs' district court action. The
Pro se charging parties, twe of whom filed thelr district court
action withinrthe requisiié thirty davs of recept of their right
to sue letters from the EEOC, cannot be held accountable for
breaches by the EEZQC of its statutory duties on any fair

interpretation of the Act.

ii. The Merits of the Title VII Claim

After considering the procedural and jurisdictional objecticn
mads by defendant Local 542 to the plaintiffs’ Titla VII claims,
it is appropriate to turn te the merits of plaintiffs’ case
against Loczal 542.

In Griggs v. Duke Power Co., 401 U.S. 424 (1971), the Court

held invalid under Title VII a high school diploma regquiresment
and testing regquirements for certain jobs which had the offect ¢f
discriminating against minorities.

The Court of Appeals held that the Company had.
adopted the diploma and test requirements
without any "intention to discriminate against
Negro employees."...[Glood intent or absence
of discriminatory intent does not radeem
employment procedures or testing mechanisms
that operate as "built-in headwinds" for
mineority groups and are unrelatsd to measuring
job capability. [Id. at 432]

In International Brotherhood of Teamsters v. United States, 431

U.5. 324 (1377), the Supreme Court distinguished between the
Griggs-type "disparate impact" case andé 2 pattein and practice
sult based on "disparate treatment.”™ Id. at 333 n, 15. For the
former type cf case, the Court confirmed that no proof of
disc:iﬁinato:y motive is necessary, Lut Loz the latter it viswed

proef of such motive as "critical."” The Court's distinction is

"characterized by its subseguent statement that "[e] ither theory
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may, of course, be applied to a particular set of facts."

It is not clearly apparent that the Court's "disparate
impact-disparate treatment” distinction is an absolute one raﬁhe:
than a relative cr even-nominal one. It would seem somewhat
gisprcportionate.to require proof bnly of discriminatory irpact
where a policy or procedurs is innocently neuéral on its face but
at the same time make wandatory the freguently more difficult
proof of discriminatory blas where, in the absence of any
identifiably neutral policy, cbvious discriminatory effects can
be shown. There must be some point,. indeed, at which either
theory may be applied. Nevertheless, plaintiffs have argued
that they satisfy all the necessary criteria of a pattern and
practice suit of intentional discrimination. The present
analysis will focus upon hoth theories.

{a) Intentional Discrimination

Teamsters recguires that a Title VII plaintiff seeking to
prove intentional discrimimation establ}sh by "a preponderance of
the evidence that racial discrimination was the company's
' standard opefating procedura -- the reqular rather than the
unusual practice.” Id. at 336. As has been discussed above,
plaintiffs’ burden of proving a prima facie case of intentional
diseriminacion may be satisfied in part or in whole by evidenge
showing a gross statistical disparity between a particular
emplover's workforce {or union's membership) and the racial
composition of the relevant community population. See 1d. at

333-40 n. 20. In Hazelwood School District v. United States, 433

T.8. 299 (1977), the Court reaffirmed this view emphasizing in
plain terms that for some jobs which zequire a special '
gqualification the correct statistical comparison is between the
racial composition of an smployer {or unicn) ané the pefcentage
of minority persons in the laber market consisting ¢f those
persons in the community possessing the necessary gqualifications.
id. at 2742 n.13.

Plaintiffs have presented beforzs this court z wide variety of
statistical evidence assembled by Dr. Barnard Siskin, an

experienced expert in the fleld of employment statistics who has




demonstrated his thorough competency and cradibility in ehis
matter. As has been explained above, Dr. Siskin conservatively
estimated that the mino;ity Isbor pool of men between the ages of
18 and 65 conastitute 11.5% of the total labor pool. Because
beginners in the operating angineers trade traditicnally have not
and logically do not require any special educational background
or prior skills, notwithstanding 542's use of educat@cﬁal and
testing requirements in the registrant and JATC programs, there
is no need to redefine the labor pool for theses or cther factors
urged by defendants; K

In‘light of all the factual'statistical conclusions reached
abewe. , Plaintiffs have established on a preponderance of the
evidence that a gross statistical disparity existed. The
dispa:ity between labor pool representation and union membership
in 1271 is wvirtually unexplainzble by any theory of randem
selection; the chance of random occurrence ig less than 1 in
1023,. far less than that needed to establish statistical
significance. This disparity is confirmed and corroborzted by
other statistical analysis discussed above.

If it wers necessary to rely upon these data alone, it may
well be that plaintiffs' prima facie burden of intentional
discrimination would be met. But other proef offered by
plaintiff and credited by this court confirms in non-statistical
ways the strong statistical inference of purposeful
discrimination, This proof, detailed abova, consis%s of the
union activities leading to the obviation of the Philzdelphia
Plan, particularly the';epeated gross inaccuracies with raspect
to calculations of the minority representation in the uniop, the
union's treatment of minority Benjamin Franklin graduates who
trained for six months in the re2asonable belief that they would
at least recelve experience‘credit in the referral system,
discretionary depa:tures.f:cm legitimate entry metheds
disproporticnately favoring wﬁite entries, tendencies to the
creation of segregative mathods of entry, discretionary and
arbiﬁ:a:y raferrals and the numerous instances of discriminatory

actions against individual minority operating anaineers. Sse,

i
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Castenada v. Partida, 430 U.S. 482, 496-37 (1977). This total

fabric of non~statistical procof, together with the statistical
disparities, lead to only ome conclusion--that plaintiffs' pEoof
easily met the raguiremeants of a prima facie ¢ase. The proof
offered in rebuttal has not zltered my view of the pérsuasiveness

of plaintiffs' case.%2
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(b)y Disparate Impact Discrimination

Although Griggs involved faclally neutral testing and
educaticnal qualificatidns which had the effect of excluding
blacks at a much higher rate than whites, the Court was expressly
guided by the %iew that "Congress directed thé thrust of the Act
to the conseguences of employment practices, not simply the
motivation.™ 401 U.S. at 432, The statistical natufe of the
proof here is somewhat different from Griggs in that there is ne
single identifiable standard which produces direct and clearly
gscertéinable disparate rates of membership, wages or hours. But
the significance of the statistical disparity as expresssad in
conpetent expert testimony makes plain that 542's practices have
produced a ssricusly dispreportionate racial éonsequence.

Because defendants have offered‘no significant evidence (in the
face of this disparity) that any of the practices relating to the
seleqticn for affiliation or membership and dissemination of
raferrals, etc., are job related, an analogy to Griggs indicates

that plaintiffs should prevail. See Gibson, supra at 1263

(holding that a'claim of discrimination in 2 hiring khall dob
referral setting need not require prcof of diseriminatory
intent).

While framing the issue in this way may seem a bit unusual,
especially where the evidence of disparate effect may iltself be
80 gross as to create.an inference of intentional discrimination,
thers is ne reason to overstate the requirements of p:opf and
thereby perpetuate an anomely in legal theory by which the
evidentiary standards become more stringsnt where discriminatéry
effects cannot be explained by an apparently linnocent policy or .
practice. It is my conclusion, therefore, that had the
plaintiffs failed to meet the rigorous burden of proving
intenticnal discrimination, a Griggs-type claim was adequataly
proved.

b. Section 1981 Claims Agsinst Unilon

In addition to their Title VII claim against 542, plaintiffs

have argued that liability'flows from 42 Q.S.C. §1981, which
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provides:

All persons within the jurisdiction of the
United States shall have the same right in
every Sktate and Territery tc make and enforce
contracts, to sue, be partiss, give evidence,
and to the full and equal benefit of all laws
and proceedings for the security of percsons
and property as is enjoyed by white citizens,
and shall be subject to like punishment,
pains, penalties, taxes, licenses, and
exactions of every kind and to no other.

In recent years §1981 has emerged as an important provision in

employment discrimination suits. See, g2.g9., Young v.

International Tel. § Tel. Co., 438 F.2d 737 (3d Cir. 1971).

Johnson v. Railway Bxpress Agency, Inc.. 421 U.S. 454 (197%), has

made clear that § 1981 is hot_éelimited by the proceadural

peerequistas of Title VII. See Alexander v. Gardner-Denver Co.,

415 U.S. 36, 47 & n.7 (1973):

What .has remained undecided by the Supreme Court 1is the
appropriateness of specifically analogizing between the standards
of proof required under Title VII, including the standard by
which only a disparate impact need be shown, and those under
§1981. Although ihe foregoing finding of intenticnal
discrimination on the part of 542 with respect to plaintiffs’
Title VIT claim is decisive under 1981 as well, it remains to be
examined whether §1981 also permits a finding of discrimination
upen proocf of disparate impact alone.

The leading case holding that a 1981 c¢lzim requires only

proof of discriminatecry impact is Davis v. County of Los Angeles,

566 P.2d 1334 (9th Cir. 1877),cert. grantad 46 U.S.L.W. 37753

(U.S5. June 20, 1978)(Ne. 77-1533). That case in effect adopted

for §1981 purposes the raticnale of Griges v. Duke Power Co., 401

U. 8. 424 (1971), that facially neutral employment practices
which producs a disparate raclal effect are actionableAunder

Title VII. Both Griggs and Davis v. Countvy of Los Angeles

involved employment test procedures and reguirements which wers

not validated as job—related. Specifically, Davis v. Countv of

Los.Angelas enjoined the use of a non-validated standardized test
and a 5'7" nelight vegulrement foc [ire department ezmployzes.

Both the test and the height requirement caused =z

‘dispreoportionate exclusicn of Mexican-American job applicants.

170




Davis v. County of Leos Angeles is significant In that it

comes after Washington v. Davis, 426 U.S. 229 (18748), which

expressly denied rellef from an azlleged discriminatory police
employment testing procedure in the absence of proof of
discriminatory motive. Although Washington did net involve a
Title VII ciaim, the Court's holding 4id specify that the denial
of relief was based on constitutional (fourteenth amendment sgual
p:otaction_clause} and statutory grounds: "Respondehts wera
entitled to relief on neither comstitutional nor statutory
grounds.” Id at 248. Justice Stevens, concurring in part,
observed that the "actual statutory holdings are limited to 42
U0.3.C. § 1981 and § 1-320 of the District of Columbia Code ...."
Id. at 2255. BAn argument does exist, therefore, that Washington
may have foreclosed the issue, requiring that discriminatory

motive be proven as a prerecuisite to § 1981 relief. However,

the ¥Winth Circuit in Davis v. Countv of Los Angeles distinguished
Washington first by citing to apparent limitations in Justice
White's majoriecy ¢pinion:

Mr. Justice White prefaced Part II of the
majority opinien with this statsment:
"Because the Court of Appeals erroneously
applied the legal standards applicble in
resolving the constituticnal issue before it,
we reverse...." Id. at 233, 96 $.Ct. at 2046
{emphasis added).

566 at 1339. The thrust of the ¥Winth

Circuit's rationale is that Washingtan never specifically
discussed the § 1981 consideraticns ané hence did not decide the
scope of § 1981 liability. The court stated: "In the zbsence of
any express pronouncement from the Supreme Court == a
pronouncemens not delivered in Washington -- we are unwilling to
deviate from this established practice [of equating Title VIT
with §1981j." o 566 at 1340.

It .i1s interesting to note, however, that the dissenting judge
on the Ninth Circuit’s panel (Wsllace, J.), while agreeing that

Washington v. Davis was not decisive as to the §1981 claim,

stated that the legislative hisgery of §1981 should track the
fourteeath amendment's standards of proof. Section 1981 was,

however, first enacted pursuant to the thirteenth amendment
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before .passage of the fourteenth amendment. It was then simply
reenacted in 1870 after the fourteenth amendment's passage to
reassure that its provigions would not be heid ynconsticutional.
Hence the linkage betweén the elements of 2 § 1981 cause of
action- and those of an action based on the eéual protecticn
clause seems unfounded. I therefore adopt the view that a §1981
employment discrimiraticn ¢laim may be proven cn roughly the same

basis as a Title VII ¢laim, including proof of disparate impact

alone. 1In this view I agree with the majority in Davis v. County

of. Los Angeles and add that §1981l's close connection to the o K

thirteenth ameadment amply distinguishes the fourteeath zmeandment

decision in Washington.49h

c. Section 1983(3)

Ancther legal aspect of plaintiffs' case focuses upon the
alleged conspiracy among the union, associations and contractors
to discriminate intenticnally against minorities. Because this
claim depends largely-upon the involvement of the associations
and contractors, full discussion will await the consideration of
their liability helow.

2. Claims Against Associations and Contractors

"a. Secticn 1981

While we have found the union liazble under §1981, a separats
adjudication must be made as to whether the union's conduyct in
operating the hiring hall has causad the associations and
contractors ko be liable under that section. The evidence is not
clear as te the guantum of specific and personal %nowledge which

wmion's

the contractors and their associations may have had of the /acts
of intentional discrimination or thé impact e¢f their hiring hall
policias. The f£act is that the vast majority of individual
centracktors never hired a minority ope:ating engineer; that the GCA,
CAEP, PECA and UCA signed a statement, relevant to federal
approval of the "Affirmative Action Program” displacing the
Philadelphia Plan, grossly axagée:atinq minority union
membership; and that the gross disparity between the tercentage
of the minority representaticn in the labor poel and minerity

representation in the unicn along with 2 gross disparity in hours
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‘and wages of minorities as against the minority labor pool
percentage is z matter of such b:oaq scope.that some cr z2ll
contractors and associaticns might have had knowledge of it. Vesx
I find that the plaintiffs have failed to prove en a
preponderence of the evidence that.the associations or
contracters Qiewed simply as a class wers actually awate of the
union diserimiration affecting the employment of minority persons
throughout the operating engineer industry in Local 542's
jurisdiction. Suéh knowledge with actual participation in the
hiring hall syétem would o} cdurse itself constitute intentional
discrimination. I also £ind that not all contractors and
associations may be said as z ¢lagss to have had reasonable notice
of phe union's discerimination in view of the great number of
contractors and the varying size and intensity of their work.
Mevertheless, I find that the contractors and associztions are
injunctively liable to the plaintiff class under § 1981 as a
result of their contractual relationship te and use of a hiring
hall system which in practice effectuated irntentional
discrimination, whether or not the employ;rs and assceciations

knew or should have known.




Aithough ne case has been found which imposes civil rights
lizbiiity on the employef ot association in these precise
cirgumstances, there are several caZes in which acts by union
hiring halls favo:iﬁg union members in vielation of 29 U.SLC.
§158(a) ef the National Labor Relatiens Act have created
liability in an employer whe had neither knowledge nor reascnable
notice of such acts. fhere are a few district court decisions in
¢civil righes contexts, however, which hold or suggest Egat ne
such extension of liability from pnién Qo employer my/ made.
Added to this legal fabric. are cases.which, in interpreting the
scope of Title WII or § 1981 liability, have held employers
liable for the discriminatory impact of facially neutral terms of
a collective bargaining agreement governing z hiring hall's
operation.

My conclusion that as to the § 1981 claims the asscciation
and contractors can be liable for at least injunctive relief is
predicated on my ana;ysis ef: (1) the anzlogous Mational Labor
Relationé Act cases; (2) the lower court Title VIT and § 1981
decisions involving an empleyer who had no knowledge or
reasonable notice of hiring hall discrimination against
mincrities; (3) Title_VII cases in which an emplbyer's agreement
to a facially neutral hiring hall system had 2 discriminatory
impact; and (4) cases and principles :elaéing to the

applicability of respondeat supericr liazbility under § 1981,

1. The NLRA Cases

The plaintiffs seek to held the class of defendant
contractors liable vicariously for the acts of the union in its
hiring hall operation. The rationale for such z view is that the

employers by agreeing to a hiring hall arrangement have made the

union their agent in hiring. See NLRB v. H. K. Fergusecn Co., 337
F.2d 205, 208 {(Sth Cir. 1%64), cesrt. denied, 380 U.3. %12 (1963);

Morrison-Enudsen Co., Ine. v. WLRB, 275 £.2d 914, 917 (2d Cir.

1968)(Swan, J.), c¢art. denied, 366 U.5. 309 (1961); cf£. NLRE v.

Onited States Stgel Corp., 278 F.2d 896, §98 (3d Cir. 1360)(en

banc),cert. denied, 366 U.S. 908 {196l). I am persuaded by the
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rationale expressed most clearly in Morrison-®nudsen and hold

that that rationale is applicable to the iastant §1981 actien.

Morrison-Xnudsen involved discrimination by the union hiring

hall against non-union workers. Such a practice was and is
forbidden by 29 U.S.C. § 158(a){l). The court's view was
expressed Iin the following guotation:

[R] egardless of the extent of their [the.
emplovers'] knowledge we agree with the
Board that an smployer may not aveid
liability for violations of the Act by
the hiring hall when he has turned over
to it the task of supplying the men to be
employed. The Local ac¢kted as agent for
the petiticners in selecting the men to
be hired. 1Its discriminatory acts, which
unlawfully encourage membership in Lecal
545, are properly chargeable to the
agent's principal as discriminatory zcts
by it. [275 F.2d at 317 (emphasis
added} ]

See H.R. Ferguscn, supra, at 208-50 Although not dlscussing the

basis for its agency conclusion in detail, it seems clear that

the Morrison-Knudsen court was concerned with the federal policy
implications of immenizing an employer from liability for
viclations of the NLRA arising out of a function so typical to

employers.

Qf course, Morrison-Knudsen's expression of 3 vicarious

liability rule has not been followed by‘all courts of appeals.

NLEB v. Master Stevedores Associaticon of Texas, 418 F.24 140 (3th

Cir. 1969)(Godhold, J.), and Lumpus Co. v. NLRB, 339 F.2d 728

(D.C. Cir. 1964}, emphasize that Morrison-Xnudsen prefaced its

statement of the vicarious liability with the following

observation:
While there ls some dispute as to the extent
of the petitioners' knowiedge of the Local’'s
discriminatory practices, it seems clear at
least they knew of the collection of “"dobie"
fa license fee for non-union workers]. [Id. at
8171

However, in its footnote 6, the court in Morriscn-Rnudsan

explained the basis for its conclusion that the employers knew of
the "dobis”, gqueting testimony, apparently by some managerial
official, that.he teld all stewards that no dues, subscriptions,
denaticons, or "dobie" were to be collected on the job. Altheugh

this evidence might have sHown knowledae that some fee was




required of non-union workers or werkers from cther unions byrthe
local operating the hiring hall, the court's finding of
discrimination appears.to have rested in part en the proven fact
that the "dobie" was higher than the dues charged of unien
members, and there is no indication that the employer knew of the
discriﬁinatc:y amount of the fees. The court zlgo affirmed the
finding that the union ope;ating the hiring hall discriminated by
giving direct preference %o its union mgmbers in referrals.
Certainly knowledge of "docbie" is not knowledge of such
preference. Thus it seems: inescapable Ehat the reason

Morrison~Enudsen expressed its vicarious liability foundation was

that the knowisdge of "dobie” alone simply did net constitute
adeguate knowledge or notice of the discriminatien alleged,sl

Master Stevedores, supra, in requiring a knowledge or

teasonable notice standard did not attempt 2 searching analysis

of Morrison-Rnudsen's knowledge reference. But in Facifie

Maritime Association v. NLRB, 452 F.2¢ 8, 10 (9th Cir. 1971), the

court was unwilling %o minimize Morrizon-Knudsen’s vicarious

liability holding. - In that case, invelving hiring hall
discrimination against non-union workers, the court found that zn
employer associlation knew or should have khpwn of the
discriminatory union practices.

In a siightly different NLRA context, the Third Circuit in

MLRE v. United States Steel Corw., 278 F.2d 896, 898 (34 Cir.

1964} (en banc), cert. denied, 366 U. 5. 908 (1%61), zlso held an
employer liable for union favoritism via a hiring hall system
where a union master mechanic, alreadf in the employ of a
contractor, was permitted to select union members to £ill vacant
positions at the employer's plant. Although the emplover did not
sign the bhargaining aqreemenﬁ which empowered the master mechanic
to make salections, it did acguiesce in followiné that procedure.
The court stated:

We think the Board was justified in concluding

that, as & tesult of the Mastar Mechanic's

dual cspacity as adgent for poth American
Eridaes and Tocal 542, bDoth emolevar and union

. Were responsible Lot tihe niring orccaeduras
emploved. (Id. (emphcsis addaed).}

United States Steel iz a casez in which the court reached the - _
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conclusion that a union'’s hiring method could create liability in

the empleyver on a theory of agency.52

in Summary, i find the Morrison=-Rnudsea raticnale to he

applicable here. The decision in United States Steel that a

master mechanic was agent for both the employer and the union
further indicates the appropriateness of finding the hirimg hall
an agent of the employer in an NLRA setting. I see ne reason --
statutory or pelicy -~ why this ceanclusien should be any

different in a civil rights setting.
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2. Civil Rights Cases Rejecting Vicarious Emplove:r Liability

In contrast to the rationale of Morrison~¥nudsen, defesndants

rely on certain §138]1 and Title VII cases which purportedly hold”
thét there can be no automatic empleyer liability upon procf of a
union's discriminatory operation of 2 hiring hall. B2allen .

Pipefitters Loczl Union No. 208, 56 £.R.D. 473 (D. Colo. 13972)

and Vecgler v. McCarty, Inc., 294 P. Supp. 368 (E.D.La..l368)

aff'd on oiher grounds sub nom-Lacal 33 v. Vaogel, 407 £.28 1047
(Sth Cir. 1969). While I recognize that these cases are
partially in conflict with:my holding that emplovers are liable
for the acts of a hiring hall, I find them to be unpersuasive
énd, in some respects, factually and analytically
distinguishable.

In-Allen, a §1281 and Title VII case, the court held that two
smployers' associations were not rendered liable by entering into
a collective bargaining agreement with a union where the
agreement provided that the union would operate an exclusive
hi:iné hall and where the alleged discriminatory acts by the
unisn did not arise ocut of the terms of thse agreement. The acts
of discrimination alleged against the union related éo internal
membership poliéies and consisted in the fellewing: ‘limitaticns
on the number of new members; use of non-validated written tests;
a requirement that an entrant be recommended by 2 union member; a
subjective evaluation by an Exeﬁutive Board:; and a regquirement
that entrvy be approved by an affirmative voica vore of the
membership. The court c¢oncluded:

. The essence of the allegations as to these
associations is that they are parties to a
collective bargaining agreement executed with
Local 208 and hire wvirtually zll of their

employees by referral from Local 208's Hiring
Hall.

These allegations are not sufficient ke
stat2 a ¢laim agzinst the associaticns ....
(56 F.R.D. at 474-75]
Notably, the court cited to neo autherity in reaching this result.
In Vogler, the court in similar circumstances stated that twe
amployers could not be held liable under Title VII for the

discriminatory membership pollicies or the union which, under the

gollective bargaining agreément, operated an exclusive hiring

128




kall for the employers. The court expressed its view of the
positions of the employers:

Loczal 53's coperation of a hiring hall

arrangement which, together with its )

membership admission policies, have controllad

amployment within the insulation industry in

the New Orleans and Baton Rouge areas and has

resulted in diserimination against Negroes and

other minority groups seeking employment. . .

through the Union's hiring hall does not

result in a vielaticn of Title VII . . . by

employers who are required to accept for

employment only those union members or persons

to whom the union issues work permit cards,

[254 F. Supp. at 374-~75] :
The court simply did not believe that the hiring hall agreement
in any way created a responsibili*y in the employers for its
execution. As in Allen, the court here cites no authority for
this legal conclusion.

Vogler is an extremely difficult case to analyze in detail
becauss the court’s opinicen sesms incomplete. It does appear
clearly, however, that three privats claimants (Vogler, Galaviz,
and Joseph) sought to join two employer companies {McCarty and
Branton) to a suit by the United States under Titls VII for a
oreliminary injunction agaiast a union based on hiring hall
discrimination. Most of the claims in Vogler were dismissed or
dismissable for lack of jurisdiction. With this in mind, and
given the lack of citational authority on the non-jurisdictional
dismissal, Vogler in and of itself is unpersuasive.

Three other cases also reach conclusions which non-parties
have construed as consistent with the holdings in Allen znd

Vogler. "These cases are: Rios v. Enterprise Association

Steamfitters, 400 F. Supp. 288 {8.D.N.Y. 1973), aff'd in part

rev'd in part sub nom. EEQC v. Enterprise Association

Steamfitte:s( 542 F.2d4 579 (2d Cir. 1978), ceit. denisd, 430 U.S.

911 (1977); Guerra v. Manchester Terminal Cord., 498 F.2d 641

{5th Cir. 1874); and Byrd v. Local Union Ne. 24, 375 F. Supp. 545

{D. Md. 1974).

In Rios the court was presented with a moticn for back Bavy
after a "protracted litligation under Title VII." 400 F. Supm. at
990. ﬁlaintiffs secught an award of damages from a contractor's

trade agsoclationh and the court denied the request.
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MCA, a trade asscclation of certain
contractors in the New York arsa, acts only in
collective bargaining negotiations between its
members and Loczl 638, MCA dees not employ
steamfitters; rather, employment is done by
its members [wikthout a hiring halll. Waile
MCA was found ko have bean properly made a
party defendant in the Rics action. . .
{United States v. Local €38, 360 F. Supp. 979,
994-95 (S.D.N.¥, 1973)(Bonsal, J.)]that
finding did not imply that MCA was
"responsible ipso facto for all the employment
...practices hars found unlawfully '
discriminatory or . . . liable in damages to
the plaintiffs in Rios. Flaintiffs have shown
no specific instances of MCA
discrimination....”

Id. at 992. The court in the earlisr- opinion (360 F. Supp. 979)
quoted from above did include the association as a Title VII
defendant and did include it in its order for future action to
correct a lack of non-white employment in the building trades
industry.® 360 F. Supp. at 996. The court gointed out im that
same opinion:

MCA has greater influence over and

responsibility for employment practices

applying to the industry as a whole than any

single employer. Moresover, the participation

of MCA in an affirmative action program is a

necessity 1f the steamfitting industry is to

correct the discriminatory effects of past

employment practices. -

Id. at 3935,

The district court decision in Rios can only truly be said to
relate to the inappropriateness of a back pay award aéainst an
assoclation where that association has not itself been proven to
nave actively discriminated. Inferentially, this means that in
Riog the discriminatory acts of the union (not found to be
intentional) would not be imputed for purposes of back pay to an
association of contracters which acted primarily in negotiating
bargaining agreements and which committed no specific acts of
discrimination of its cwn.

But in affirming this aspect of Judge Bonsal's decisieon, the

Second Circuit Court of Appeals in EECC v. Enterprise Associaticn

Steamfitters, suora, was circumspect on the issue of absclving
the MCA from back pay liability. The plaintiffs arqued that by
enjeining MCA, the Jickrici courk sound a sufficient

basis for holding the association to account for diserimination;

that same basis, they argued, nmust perforce support an award of
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back pay. The court added:

The Rios plaintiffs argue, not without reason,
that this [injunctive] relief could not have
been ordered absent a finding of
discrimination by MCA, purposeaful or
otherwise, and that all that is required to
establish MCA's liability for backpay 1s the
finding ¢f discrimination: indeed, mere
acquiescence in the discriminatory acts of the
union would render it liable. [Citations
cmitted] Absent any specific finding of .
discrimination, nowever, we conclude that the
districet court's finding of nonlizbility on
the part of MCA is not an abuse of discretion.
Geurra v. Manchester Terminal Corp., 498 F.2d
at 655-56. [542 F.2d at 589 (emphasis added)]

It may be inferred fréﬁ the above dictum that acguiescence
(presumably involving some meaningful level of knowledge or
notice} constigutes sufficient involvement by z contractor's
assogiation to regquize holding it liable for back pay relief
under fitle VII. But it may be inferred from the holding that
either back pay liability or injunctive liability without back
pay may be imposed in the absence of "acquiescence” and .without
specific discriminatory acts in the discretion of the trial

court. Certainly neither the district court opinion nor the

" Court of Appeals'‘opinion in Enterprise Association Steamfitters

supports the conclusion that an association or employer bearing &
legal contractual relation to a union is insulated from liability
for the unicon's discriminatory acis in the absence of’
participation in ¢r knowlsdge of guch acts. Indeed, the Court of
dppeals' affirmance of injuﬁctive liability in the absance of
"any specific finding of discrimination" supports an opposite
conclusion. -~

The decision in Guerra, supra, is likewise distinguishable
n

from Vogler and Allen. Guerra was a ¢ase in which a union was

held exclusively liable under § 1281 for backpay because of
discriminatory hiring hall practices against aliens. In that
case the employer entsred into a collective hargaining agreemant
giving hiring hall preference to United States cltizens. Beth
the union and the employer were found to have violated § 1381.

The district court, however, in its discretion imposed damzges

liability on the union alone beczuse of its view that the union

was principally at fault. Thus, Guerrz supports the view that




emplovers' monetary liability for hiring hall viclations may be
subordinated to the union's liability even where the terms of the
cellective bargaining agreement itself are discriminatory in
purpose. But Guerra does not as 2 matter of law absolve
employg:s in all such circumstances, nor does it speak to the

issue whether an employer may ever be held liable injunctively ox

.monetarily for discriminatory union acts not rising cut of a

bargaining agreement's ternms.

The case of Byrd v. Loczl Unicn Wo. 24, supra, also falls

short of supporting the holdings in Allen and Vogler that an

emplovers’ assocation, and inferentially an employer, cannot be‘
held iiable azbsent knowledge or notice of a union's
discriminatory acts in operating a hiring hazll under a lawful
collective bargaining agreement. The court first turned Lo an

officially unpublished bench opinion in McFadden v. Baltimore

STA, Civ. No. T71-457-H, bench opinien (D. Md. July 7, 1972)(8
F.E.P. 391), which apparently held that a trade association could
not be held liable for union discrimination where the association
merely gg:eed to a unicn hiring hall. In Byrd the plaintiff
alleged

that the respective contractor associations
have knowledge of the alleged actions taken by
their agents, the JATCs, which diseriminate
against the plaintiffs and their putative
class on account of their race and that the
alleged discriminatery acks {footnote omitted]
of their respective agents, the JATCs, have
been ratified and encourzged bv the contractor
assoclations....A £inal allegation is that the
defendant contractor associations have engaged
in discriminatery collective bargaining
agreements with the . . . uniens. . . . [373
P. Supp. at 5360-61]

The court, considering the case on motion to dismiss,

distinguished McFadden and Allen saying "the alleged liakility of
the contractor assoclations is based upon their own respective
acts vicariously performed by their alieged agenzs . . . «"Id. =2t
562. The. importance of Byrd as possible support for the allen
and Vogler positicn (that an employer or associaticon of employers
ie not liable vicariously for discrimination by the unicn in a
hiring hall) is diminished because cof the azllegations in Bvrd of

direct acts by.the employer association.

-
[ ]
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In summary, Vogler and Allen, although directly rejecting z
vicarious liability theory in‘a civil rights context, da net
represent a decisive analysis of thé issues and cite no =zuthority
for their holdings. Byrd, while in apparent agreemant with the
Allen and Vogler position, did not‘haVe to reach the issue of
vicarious liabiliry because of allegaticns of direct acts by the
employer associations, '

In Rios, a slightly diffarent type of case, the district
court’s decision was to abgsalve an association of monetary (but
not injunctive) liability Where no a¢:t by the asscciation was
shown to be connectad to the union's hiring discrimination. On

appeal, that aspect of Rios was affirmed with the observation

that acguiescence by an assoclation would provide a sufficient

basis for back pay liability but that because no specific act of

discrimination was proven against the agancy the refusal by the
district to hold it liable for back pay lizbility was not an
abuse of discretion. Similarly, Guerra was a cas2 in which ths
Court of Appeals declined to view as an abuse of discretion the
distriect court's refusal to require an employer to pay monetary
damages under § 1981 where, slthough both emplover and union
agreed to a hiring hall system which was itself discriminatory,
the union was principally responsible. :

In view of this reading of the civil rights cases ihvolving a
union hiring hall, there i$ no persuasive reason to reject the
theory of vicaricus liability of employers for discrimination by
the union in its hiring hall operation. Indeed the Second

Circuit Court of 2ppeals decision In Enterprise Association

Steamfitters supports the wicarious liability theory.

3. Cases In Which an Emplover cr Emplover’s Assocliation Was Held

Lizble for Discrimination Arising From Terms of Contract

Thefe do exist cases in which, either under fitle VIiI or §
1381, participaticn in a collective bargaining agreement having a
discriminatory impact justified imposition of liability upen zn
employer, an employer association or a2 union, even though there
was no specific showing of an intent to discriminate. E.g.,

Myers v. Gilman Paper Corp., 544 F.2d4 837 (5th Cir.) cert.
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dismissed, 43¢ U.S. 301 {1977); Cacey v. Grevhound Bus Co., Inc.,

500 F.2d 1372 {5th Cir. 1974): Johnsen v. Goodvaar Tire & Rubber

Co., 491 P.28 1364 (5th Cir. 1974); Rebinscen v, Lorillard, 444

£.2d4 791 (4th Cir.), cert, dismissed, 404 U.S. 1006 (1371);: ;

*

National Qrganization for Wemen, Inc. v. Minnesota Mining and

Manufzcturing Co., 73 F.R.D. 467 (D. Minn. 1977). Each of these

cases, however, involved seniority systems arising under the
collective bargaining zgreement and in gach of the cases it was
the seniority system which was said to have perpetuated past
discrimination. Importantly, these gasés_were decided prior te

the Supreme Court's decisien in International Brotherhood of

Teamsters v. United Skates, 431 U.5. 324 (1277), which uphelid as

lawful senicority systems of a bona fide charagter though they may
in effect perpetuate pre-Act discrimination.>%

Nevertheless, the above-cited cases still have important
precedential impact. Apart from the narrow guestion whether a
bona fide seniority system provided for by contract is
statutorily exempt from liability, these cases instruct that all
parties to a collective bargaining agreement which by its terms
has a discriminatory impact can hear civil rights responsibillity.

Iz must be emphasized that these deciéions do nct explicitly
resolve the question whether under § 1981 a union hiring hall's
acts may he imputed to zn employer for liability purpeses in the
absence of proof of knowledge, notice or intent. The cases are

decided either under Title VII, which according to Griggs w. Duke

Power Co., 401 U.S. 424 {1971), creates liability merely from
discriminatory effects of facially neutral hiring practices, or
under § 1981 with the view {as accepted he:e).that liability
requires no proof of purpeseful ceonduct eon the part of any of the
defendants. These cases give analvtical suppor® to plaintiffs'
vicarious liability theory in the present case.

In Mvers for instance, a case in which the court found that a
facially neutral seniority system provided for in the collective
bargaining agreement had a discriminatory impact on transfers,
544 F.id at 848, the court a2ffirmed tne district court's holding

that the unien and the employer should share backpay liability
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while reserving for the completion of a Stage II procseding the
guestion of the exact apportiocnment of backpay between them. The
' Mvers court also held an international union liable under Title
VII and § 1981 because cne of its representatives attended
negotiations between the employer and the local during cne
ceontract session and because the resulting contract was (as was
the previous cone) approved by the international's president. The
court, referring te the liability of the international, observed:

Labor organizztions, as well as employers,

have an affirmative dJuty to, take corrective

steps to prevent the perpetuation of past

diserimination. [Citations omitted.] "It is

the reasonably certain prospect of 2 backpay

award that 'provide[s] the spur or catalyst

which causes emplovers and unions to

salf-examine and to self-evaluate their

employment practices and to sndeavor to

eliminate, so far as pessible, the last

vestiges of an unfortunate and ignominious

page 1in this country's history.'"™ Albemarle

Paper Co. v. Moody, 422 U.S. 403, 417-18 . . .

(1975}, Id. at 850-51]

The gourt's reference to an affirmative duty is most
significant. It would appear that even where the party to a2
collective bargaining agreemant foressss and intends no
éiserimination, If a term in that agreement discriminates in
impact, he is still to be held liable. 1In other words, the duty
described in Mvers is a duty to be aware of potential
discriminatory impact resulting from an agreement which does not
on its face reflect any discriminaticen at all.

Carev v. Grevhound Bus Co., Inec., suprz, z2lse¢ involved a

facially neutral but in effect discriminatory seniority
provision. Once 2gain holding all parties liable, the court

stated:

{Ulnion contracts grant no immunity on the
subject of racial discrimination. WNeither can
the employer use the union or unions for a
shield. . . . Writing in Peters v.
Missouri~Pacific R.R. Co., (483 F.2d 490 {5th
Cir. 19273)) Judge Godhecld said:

"Bven if the railroad's intent in
agreeing to and enforcing the challenged
emplovment agreement was a racially
neutral, or 2ven henevolenkh, desire to
dizcharge its lagal dutv to bacgain with
the plaintiffs® representative and

to enforcz the counbract sateced into,
such intent dees not save the agreement
from the terms of Tiktle VIT Lf it
operates to 'freeze' the status quo of

- - -
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prior aiscr;minatory eamplovment
practices.” ([500 F.2d4 at 1377]

The policy expressed in Carev, a cass which was one ¢f the

building blocks fo:.Mvers, suggests an absolute lisbility theory.

Robinson v. Lorillard, a case alsgo involving a facially
neutral seniority system, seems consistent with this
interpretation:

The rights assured by Title VII are not rights
which can be bargained away -- either by a
union, by an employer, or by both acting in
congert. Title VII requires that both union
and employer represent and protect the best
interests of minority employees. Despite the
fact that a strike over a contract provision
may impose economic costs, [footnote omitted)
_if a discriminatory ceontract provision is
acceded to the bargainee as well as the
bargainor will be held liable. [444 P.24 at
799]

Acknowledging that in each of the zbove cases the union and
emplover are interconnected via the bargéining agreement, which
itself is the cazuse c¢f the discriminatory impact which is held to
viciate § 1981 or Title VII, these decisions make an important
poine. TIf the state of mind of the parties, being presumed
neutral, cannct establish a defense to a Title VII or § 1981
viclation, it is a short conceptual step to hold liable an
employer who agrees to a facially neutral agreement with a unien
who proceeds Lo c¢reate a diseriminacory impact by acting
{intentionally or not) cutside the agreement. It may be sald
that an employer's duty to insure that the terms of 2 neutrral
agreement will not have discriminatery effects is different from
the duty to see that no discrimination takes blace cutside the
agreement. But that distincticn does not seem meaningful where
the alleged union discrimination arises from so important a
feature of a.collective hargaining sgreement as the day-to-day
operation of an exclusive hiring hall.

In a case involving discrimination that is given effect by
the hiring hall, it might gquike as forcefully be s;id that the
union and emplover have an "affirmative duty" to pravent

diseriminaztion and that the employer cannct use 2 unien "for a

shield."




&4, Principle of Respondeat Superior

Respondeat superior, a doctrine centuries old, is predicated
on the assumption that a master, emplcyer, or principal will be
held responsible for the acts of a servant, employee, or agent
respectively. The rationale for this view is succinctly

expressed by the maxim, gui facit per aiium facit per se (he who

acts through another acté_pimself). See, 2.¢9., 3 Am. Jur. 24
Ageﬁcv, § 281, at §26-27 (i962). Inzthe instant case the issue
is whether the acts of the union representatives at the hiring
hall were, as a mattef of law, also the acts of the contractor
associations and the contractors who had agreed to this exclusive
hiring system. At the ocutset we are confronted with a line of

cases in which some lower courts appear to have held broadly that

the concept of respondeat supericr deoes not apply in ¢ivil rights .
cases. Thus we must examine, first, whether a defendant in a
civil rights action should be exempt frowm vicarlious liability and

then we must consider whether the doctrine of respondeat superiocr

is on it=s own terms applicable in the presant setting.

{(a) Analcgies ko €ivil Rights Suits Against Municipalities

or Supervisory Personnel

‘As observed above, it has sometimes been statad axiomatically

that respaondeat superior does not apply in civil.tights cases.

E.g., Cochran v. Rowe, 438 F. Supp 566 (D. Ill. 1977): Tavleor v.

City of Selma, 327 F. Supp. 1191 (S.D.Alal 1971); Sanberg v.
QELEZ' 366 F. Supp. 277 (W.D.Ill. l1l969)(differentiating between
monetary and injunctive rélief}. Each of these'cited cases,
however, and many of the cases arkticulating tﬁe seeming "sxiom,"
ware confronted with the question of the liability <f a municipal
entity under § 1983 for acts of ifs agent=. Each cass was

decided prior to Mcnell v. Department of Social Services, 98

S.Ct. 2018 (1978), and was therefore predicated on the holding of

izl
[ ¥

Lo
o)

it

Monrce v. Pape, 3835 0.3. 187 (1861} bacausa municipalities

r

were not persons for purposes of § 1293 and its jurisdicticonal

counterpart, 28 U.S5.C. § 1343(3), they were absolutsly immune
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from liability under that section. The rejection of vicarious
liability contained in these lower court decisions does not
signify a general inapplicability of vicarious liability in civil
rights cases which were never subject to the jurisdictiocnal
limitations of the Civil Rights Act of 1871,-5 1983's precursor.
-Since Mgnell, of course, municipalities, while s£ill not
subject to vicaricus liability, may be sued under § 1983 for
infringements of civil rights arising from a municipal policy,

custom or act. Although overruling Monroe, Monell confirms that

in a § 1983 suit 2gainst a municipality, resvondeat superior is

unavailable specifically because of statutory language and
legislative history having no bearing on § 1881. 1In Monell the

Supreme Court expressly hinged its rejection of respondeat

supericor in § 1983 suits against a city on "Congress' rejection

of the only form of vicarious liazbility presented to it" (i.e.,
the proposed Shérman amendment) and on “the.absence cf any
language in § 1883 which can easily ke construe& te create
respandeat superior liability.” Id. at 2037, n. 57. Of course,

the rejecticn of the Sherman amendment imparts no significance

_for § 1981 whose pracursor was the Act of 1866. Mahone v.

Waddle, 564 F.24 1018, 1030-38 (34 Cir. 1377). Furthermore,
whereas §1983 is phrased as a prohibition which might be

construed to be applicable only to‘individual actors,>8 § 1981 is

. phrased so as to grant broadly =z positive right and crzates no

comparable inference:

4ll persons within the jurisdiction of the
United States shall have the same right in
every State and Territory to maks and enforce
contracts, to sue, be parties, give evidence,
and to the full and equal benefit of all laws
and proceedings for the security of persaons
and property as is enjoyed by whits citizens, -
and shall be subject to like punishment,
pains, penalties, taxes, licenses, and
exactions of every kind, and to no

other.

In addition to cases lanvolving suits zgainst municipalities,
there is zlso a line of <¢ases under § 1983 (raising the vicarious
liability issue) in which superviscry police, prison or other
governmental officials are defendants. Typleally, respondezt

superior is rejected. E.¢., Hampton v. Holmesburg Prison -

1A




Gfficials, S46 F.2d 1077, 1082 (3d Cir. 1878); Miltom v. ¥elson,

527 F.24 1158 (9th Cir. 1976)(§§ 1281-1983); Johmson v. Glick,

381 ¥.2d 1028, 1034 (24 Cir.){Friendly, J.)(limiting holding to

damage claims), c¢ert, denied, 414 U.S. 1033 {1973); Jennings v.

Davis, 476 F.2d 1271 (8th Cir. 1973); Adams v. Pate, 445 F.2d 105

(7¢h Cir. 1871). But see Holland v. Connors, 491 F.2d 339 (3th

Cir. 1974).57 The Supreme Cour® in Rizzo v. Goede, 423 U.S. 362

{1976), confirmed that at least with respect to equitable decrees
against police department cfficials, where considerations
of comity arose, 1liability may not be founded on a vicarious

liability theory. But as was pointed out by the Third Circuit in

Rizzo v. GCoode, 506 F.24 542 (34 Cir, 1974}, rev'd on cther

grounds, 423 U.S. 3582 (1976}, the théory of vicarious liability
is inapplicable on its own terms In such situations and is not
rendered inapplicable by any peculiarly civil rights related
rationale. The Third Circuit Court of Appeals observed:
Resnondeat.superior is not applicable in its
traditional sense since the defendant
cfficials aré not employers. BRoth

subordinates and officizls are employees of
the govermmental uniz. (Id. at 3350]

See, e.9., Rite v. Relley, 546 F.28 3134, 337 (10th Cir. 1878).

Because of the complete inapplicability here of
considerations of federal-state cdmity, absolute municipal
immunity, and immhnity of governmental supervisory personnel, the
above~listed cases purporting (or seemingly purporting) co

exclude respondeat superior liability from civil rzights cases

properly have no bearing on the present issua.
This conclusion is further compelled by the Third Circuit's

recent decisicen in Mahone v. Waddle, supra, reversing the

dismissal of a respondeat superior § 1981 claim agzinst the city

of pittsburgh. That decisicon, écinting out the inapplicability

of the legislative history of the Act cf 1871 (the precurscr of

4]

1983} makes c¢lear :that traditional vicaricus liability theories
de indeed apply in acticns under § 1981, The factuzl distinction
between the present employment discriminaticn case and the police

brutality allegations which wers the basis for suit in Mahone

13¢@
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cannot alter this basic conclusion. The vitality of Mahone,
furthermore, is not diminished by the Supreme Court's recent
decision in Monell. ) '

Based upon the foregoing analysis, I conclude that the
pléintiffs' claim under the “contracts” component of § 1981 may

properly be based on a respondest superior theory, at least to

hold the defendant class of employers and the associatiens

injunctively liable for the pattern and practice discrimination

by the union in the hiring hall.

{b) The Application of the Doctrine of Respondeit Superior

Under every test of agency the union hiring hall was the
agent for two principals -- the uniom and the contractors, with
their ;espective associations. After the contractors delegated
authority to the persons operating the hiring hall, can the
contractors and associations now be granted absolute immunity
from the illegal acts of the hiring hall?

The union hiring hall was, afte? all, designed o supply the
employers with workers and replace the traditional system of
dirgct applications. Thére is no suggesticn here that such
dalegation is of itself improper, but once it is made the'
employers relying on it cannot absolve_themsélves-of all
responsibility for that delegatiocn even If they are unaware that
their collective workforce is the ptodugt of intenticnal
discrimination. WNor is it encugh that the employers and
associations might have liked to avoid a hiring hall system bu:
were forcad to acgquiesce dus to economic considerations.
Economic considerations affecting bargaining process raised here
by defendants dc not provide anm excuse from duties incident to

employee selection in this case. See Lorillard, supra. Indeed,

the employers, particularly through theiz associations, had the
potential ecallactive capacity t2 be gensrally conscious of |
possibkble discrimination in the hirimg hall and to seek to correct
it by enfcrcing the provisions governing the operation of the
hiring hall or (at leags after ¥av, 1771) by =2nforcing tche

non~discrimination provisiaqn of the contract. The employers

could have  taken other actions designed to dissuade the union
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from a pattern and practice of discrimination in carrying out its
duties te supply the employers with operating sngineers. The
evidence reveals théy did nothing whatsoever. The delegation of
the employee application process to 542 simply dié not effect a

withdrawal from reality., See Carev, supra; Lorillard, supra.

There is clear support in Restatement {Second) of Agency for
Ehe view, which in effect underlies the conclusion reached in

Morrison-Xnudsen and t0 some extent in United States Steel, that

a relation can exist between an employer or group of employers

and an exclusive union hiring hall rendering applicable the
rationale of vicarious liability.38 Analegy ﬁo Sectien 214 of
the Restatement (Sscond) of Agency is Ilnstructive, keeping in
mind that an employer can no more easily shed his legal duty
under é 1981 than under Title VII not to practice intzntiomal
discrimination or produce a discriminatory impact through
facially neutral practices in the empleyment application process:

A master or other principal who is under a
duty to provide protection for or to have care
used to protect others or their property and
who confides the performance of such duty te a
servant or other person is subject o
liability to such others for harm caused o
them by tgg failure of such agent to perform
the duty.

The duty to see that discrimination dees not take place in the

selection of one's workforce must, as was clearly suggested in

Carevy and Mvers, suprz, remain with the employer if it is to have
full meaning. Empleoyesrs cznnot ke éermitted, collectively or
individually, to use the union as a shield and heccme oblivious
to discriminatory practices whose true harm is revealed in the
cohgosition of their own employees. It is still the employez,ﬁho
contracts to hire individuals, even in a hiring hall setting, and
that employer should not be free from all responsiﬁility'to take
steps to alleviate discrimination when found simply because he
may be plind to the racial composition of the poel from which
workers are referred. Injunctive remedial relief should quite
proéerly be available against such an employer or smployers to
eliminate discriminaticn Qhen found.

The contsntion that eagh emplover's workforce must be

examined individually before even injunctive liability undesr §

ER Y
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1981 can be foun& misperceivesrthe thrust of a respondeat
guperior theory of lizbility. It is the mass of employers
collectively who by.criginally agreéing to or subsequently
adopting the exclusive hiring hall provisicn, effectuatzed a
collective delegation of the employment application process.
Because of this delegation the intentional discrimination of the
union was able to work its way'broadly intc the common workférce
of operating engineers. 1Inasmuch as the delegation of the
application proceduﬁe was meant to bé industrywide within_542's
jurisdiction, and is a-p:d@uct of all those emplaoyers agreeing to
a singlie arrangement, those employers must together share
responsibility, -at least injunctively, for the discrimination by
the union. Summarized simply, twe elements are necsssary to this
conﬁlusion and have here been satisfied: (1) the employers
delegated an important aspect of their hiring procedure to the
union; (2} the union, in effectuating the delegation,
intentionally discriminated or, alternatively, p:bduced a
discriminatcry impact. The acts of the union therefore justify
imposition of responsibility upen those employers participating
in the original delegatioen. '

Although plaintiffs have Zailed to shew intent to
discriminate by the employers as a class, and indeed have been
unable to show knowlsdge or notice cof discrimination by that
class as a whole, plaintiffs have shown that the reguisite
relationship exists among employers, assocliations, and unien to

render zpplicable the theory of respondeat superior, thus making

employers and assgciations liable injunctively for tﬁe
discriminatory acts of the union.

This decision 1S not designed to carey with it, however, a
presumpﬁion of backpay liability specifically against the
employers themselves, for guestions concerning péssible
allocation between the intentionally discriminatery union ¢n the
cne hand znd the smployers and asseciations vica:ioﬁsly liable on
the .cther must, by analogy to Title VII, and in the natural order
of things, await consideracion of the trial court at Stage II.

Although the evidence necessary to make this evaluation guite




properly has not been presented at Stage i, it has been conceded
by plaintiffs at oral argument that_among ﬁhe class of defendant
employers Ehere are-séme whose operating engineer workforces are
racialiy balanced and who might have had no reason to suspect
that niring hall discrimination was ocgurring or who might have
taken steps to avoid discrimination. While these circumstances
would not absolve such emplovers of appropriate injunctive
liability for the effects of the hiring -hall system, they are
factors among che: possible factors which may be considered at
the ‘damages stage along wiéh the guestion of allocation.
Plaintiffs themselves concede that no liability in backpay should
be assessed at this stage inasmuch as that determination may
depend on individual issues relating to the culpability vel non
of particular members of defendants' class. Whether such
determination ¢an or cannot take place without decertification of

defendant class is an issue not now ripe for decision.

b. EBmplovers and Asgsociations Potentiéé

Lizbility Under § 1885(3)

In the decision of the Third Circuit in Bethel v. Jendoco

Constructicn Co., 570 F.24 1168, 1172-73 (3d Cir. 1978), the
Court in the context of an employment discrimination case
outlined the requirements of plaintiff's proof under § 1983(3), as

required by Griffin v. Breckenridae, 443 U.S. 88 (1971):

To come within the purview of 42 U.s8.C.
§1985(3), [footnote omitted], Rethel's
complaint was required to allage-four matiters:

(1Y a conspiracy;

(2) for purposes of depriving another...
of equal protection or egual
privileges and immunities;

- {3} any act in furtherance of the
conspiracy committed or caused to be
committed by a ¢onspirator;

(4) whereby another ... was injured in
his or her person or sroperty oL
deprived of s right or privilage as
a2 United Stateg citizen.

See azlso ¥Novetny v. Great American Federal Savinags and Lozn

Asgociation, ¥e. 77-1756, sliv.cp. (3d Ciz., 2ug. 7, 19733,
Although it is plain that the violations zlleged here meet the

invidious class-based standard articulated in Brackenridge, it

[
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nevertheless seems obvious that no per se or v;carious liability
theory could be used to hold a class of employers liable for
conspiracy %o commit the discrimination practiced by the union.
In fact, since the collective bargaining sgreement was not itsslf
diécriminatcry, there was no sufficient procf that as a class the
employers agreed to violate equal protecticn rights or equal
pfivileges and immunities. The conclusion would be thé sSame even

if the broad rationale of Dickersecn v. United States Steel Corm.,

439 F. Supp. 55 (E.D.Pa. 1977), were to be applied. 'The court
there stated that "a party who acquiésces in illegél benavior
whieh could be regulated by contract, either by not pressing for
change in the contract or not complaining about an apparent
disregard of i:s provision, has impliedly entered into a
ccnspigacy." Id. at 67. Not even acguiescence of the whole
class of smployers in the sense of z conscicus toleration of the
discrimination of the union has keen shbwn. Absent such
classwide proof, no § 1985(3) claim could be upheld even on this
expansive theory. Purthermores, to the extent that individualized
proof against particular employers may be—neceSSary £o establish
a §.1985(3) claim, it is not appropriately raised against a2 class
of defendant employers. .

The liability of the associations under § 1985(3) raises a
closer guestion because of their ihvolvement in dramatically
misstating the minocity population éf 542 in avoiding applicatien
of the Philadelphia Plan. Nevertheless, despite this reckless
disregard for the accuracy of these figures and other proof of

. on the present recgord
inactien, I do not/£ind actual knowledge of the formal error in

figures cor of union discrimination generally.
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C. Appropriatensess of the Defendant Class as to Sectionm 1981

Claims

Having determined that in this factual setting the scope of §
1981 permits per'se or wvicarious lizkility at least as %o
equita?le relief on the part of zll emplovers who delegated
exciusively to 542 the role of employee~applicant selection, much
cf the basis for objection of defendant nonparties to the
defendant class is dissipated, for thers are ne individualized
issues which might be overlooked. It is nevertheless approprizte
to ceonsider in-detail the applicability of rule 23(a) and (b),
the issue of standing of the plaintiff class t£o asser:t claims
broadly against the defendant class, and the issue of personal
jurisdiction over the defendant class members. 50

1. Rule 23(a)

First, the requirements of rule 23(a), considered zhove in
discussing the composition of plaintiffs' c¢lass, must be analyzed
with respect to the defendants' class. As has been pointed out,
rule 23(a) contains four basic raquirements: numerosity;

- commenality of gquestions aof laQ or fact; typlicality of claims and
defenses; and the adequacy of the class representative to protect
the class interests. While numerosity is not in guestion, the
:emainihg requirements have been assailed; they ars best
discussed upon examination of the representative's adequacy and a
rzcapitulation of the claims against the defendant class.soa

Defendant Glaséow, Inc., is one of the largest employers of
operating engineers in 542's jurisdiction. It is z member of the
CAEP and is a party to the collective bargaining agresment
providing for an exclusive hiring hall. It regularly receives
referrals of operating-engineers from 542's hiring hall. Alsc
named as defendants are the tﬁade associations which have as
members emplovers cof cperating ehgineers in 542°'s geodgraphical
range. .Tbese associations are defesndants not only becazuse of the
composition cf their membership, but hecause o9f their
administrative capacity as asscciations to serve as negotiato:'or
spokesmen for their members. Both named associations and named

defendant employer are represeanted by the same counsel, whose
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abilities to conduct this litigation cannot seriously e
questioned.sl

Focusing on defendant Glasgow's representative status,
Wetzel, supra, reqguires us to consider whether Glasgew and octher
members of defendants' class are in antagonistic positions with
respect to Ehe subject of the claims against ﬁhem. It must he
concluded that they are not, although nonparties have asserted
numesous zrguments against such a conclusion. Ncnpafties have urged
that it is in Glasgow's personal interast to kaep as many
employers in the suit as pgssible so as to dilute potential
liability. As an indicium of this antagonism nonparties allege
Glasgow's failure to oppose certification of the defendant class
and to respond to a memorandum, raguested of plaintiffs by the
¢ourt, ‘on the appropriateness of the defendant class
certification. Wonparties have alsc argued that historiecal
antagonism between national and local contractor-emplovers makes
joini§g them under the represantation of a local contractor and
associations improper.

Named defendants did oppose the defendant class certification
as proposed by plaintiffs at oral argument on February 18, 1372,
though they did not reject the total concept of it. But more
importantly if this court now otherwise accepts the proposed
defendant class as proper under rule 23, having the additicnal
benefit of all the cbjections of nonparties, the level of named
defendants’® opposition to defendant class certification seems
virtually meaningless.

Concerning the theory that a2 named defendant would prefer te
be sued as a'member cf a large group rather than alone and that
such a preference defeats its adequécy of representation, not
much need be sald. Taken to its logical conclusion the theory
could prevent every defendant class action. The real guestion is.
whether representation b§ a named defendant of a class of
defendants would result in a2 less than full and aggressive
representation. Defendant Glasgew had abselutely nothing to gain
by defending the action poorly since that could craate lizbility

in itself, even if lizbility were broadly distributed. and sc
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leng as the terms by which liabilizy would be imposed upon a
named defendant employer are exactlg the séme as the terms upon
which any dthe: defén&ant emplovers might be held liable, there
is sufficient assurance that the named defendant will represent
absent defendant class members adequately, The elements of §
1981 which plaintiffs had to prove against the defendant class
are elements which Glasgow and the associztions had a definite
interest in rebutting to avoid individual liability -— unien
the employment

discrimination and/entrustment of/application processes

to Ehe hiring héil by agreement with the union. 2as to
these issues there can be no distinction between national and
local contractors. Even if some emplovers among the ‘class may
have used C or D branch members whose referral was net regulated
by the contract with the construction branches, that does not
make them different with respect to the igsues relating to
construction branch employment. There is thus oo legal
antagonism with respect to the cnly basis for defandant class
liability.

Hand in hand with the lack of legal antagonism, and hence the
adequacy of the named defendants, commonality and typicality
requirements are fulfilled. As has been stated, the issues of
fact and of law are precisely the same for zll employeés at this
liability stage. With respect to.the'theory of per se liabiliey
adopted herein there is likewise no individualized defense. It
is, to repeat, not now §:operly considered whether the
representation or certification at the liabiiity stage may
continue inte Stage II.

‘2. Rule 23(%)

Nongarties addicionally attack defendant class certificatieon
on the ground that certificazicn under 23(b)(2) pr'(b](l) is
improper in general terms and that {b){(3), which permits a class
member to opt out after notice is the only permissible method of
cgrtificaticﬁ. ‘Notwithstanding these arguments, the defendant
class does indeed f£all within ruis (b){2}.

Rules 23(b)(2) provides that z c¢lass may be certified where

the party opposiﬁg the class has acted or
refused to act on grounds generally applicable

i e e




to the class, thereby making appropriate final
injunctive relief or corresponding declaratory
relief with respect to the.class as a whole

It would be somewh@t incongruous if a class of plaintiffs must
have "acted or refused to act™ on grounds generally applicable to
a class of defendants in order tolvalidate the defendant class,
for that would place the power of creating z defendant class into
the hands of a pqssibly obstinate andé unreasonable plaintiff . 3B -
J. Meore, Federal Practice H23.40‘at-p. 103 (Supb. 1977-78). But
where, according to the allegations and proof, a class of
plaintiffs is forced, 1f they wish to be employed as cperating
enginears, t£o act with respect Lo tge defandant class of _
employers in one and only one way, the requirements of 23(b){2)
aze-met.

It must be remembered that rule 23(b)(2) or any part of rule’
23 is not by its terms applicakble only to a plaintiff class
certification. Indeed, the language in 23(b)(2), "the party
opposing the class,” on its face c¢learly indlcates that the
saction was deliberately cast to include defendant class action
suits. Numerous cases have upheld 23({(bk}(2) defendant class

certifications in a variety of contexts. E.g., Redhail v.

Zablocki, 418 F. Supp. 1061, 1066 (E.D.Wisc. 1976} (three judge

court}, aff'd on other arounds, 9% S.Ck. 873 (1978): Thompson v.

Board of Education of Romeo Community Schoels, 71 F.R.D. 398, 402

(W.D.Mich. 1876); Bradford Trust Co. v. Weight, 70 F.R.D. 223

{E.D.N.Y.1976); Paxman v. Wilkerson, 390 F,. Supp. 442, 447-438

(E.D.Va. 1975); Gibbs v. Titelman, 363 F. Supp. 38, 52-53

(E.D.Pa. 1973}, rev'd on other arcunds, 592 F.2d4 1107 (34 Cirz.),

cert. denied, 419 U.S.1039 (1974). Washington v. Les, 263 F.
Supp. 327, 330 (M.D.Ala. 1966), aff'd, 390 U.S. 333 (1968); sgee

Nete, Defendant Clags Acticng, 9} Hzrv. L.Rev. 630,633 {1378}.

There are, however, cases which hold or suggast otherwise. Mudd

v. Busse, 683 F.R.D. 522, 3529 (N.D.Ina. 19275y, appeal dismissed,

437 F. Supwp. 505 (1877); gf. United States v. T.I.M.E.-DC, Inc.,

335 F. Supp. 246 (N.D.Tex. 1971} {holding, alternatively, that
where various union locals were sought tc be joined as defandant

class, court lacked in personam jurisdiction over them so long as
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alteration of contract was envisioned).

wWhile among the cases permitting a {b)(2) defendant class

certification Redhzil and Gibbs were suits seeking to enjoin a

class of state officials from enforcing a generally applicable

state statute zlleged to be unconstituticnzl, Thompson and Paxman

were wider ranging sui;s seeking to enjoin, respectively, school
boards and school board members for policies alleged to
discriminate on the basis of sex. Thompson upheld a 23(b)(2)
defendant class consisting of "all séhool boards in the state of
Micﬁigan which ... bave treated or now treat pregnancy related
disability differently than other temporary disabilities ...."
Id. at 4C2. Similarly, Paxman upheld a class of schqcl board
members whose districts applied discriminatory maternity leave
policies, even though maternity policies c¢could vary in their
precise terms from district to district. Paxman and Thompson
suggest a very practicgable solution: if that which makes a
practice illegal is common to the defendants, there can be no
coqnizabie objéction to the concept of a [(b)(2) defendant class
cecitification. Where, of course, issues zre not idenicical or
closaly parallel, there would be a serious argument against
binding an zbsent defendant under reg judicata pringiples to the
result of a litigtion in which he did not participate and of
which he was not entitled to notice. Such a circumstance, not
presented here, might cause some reluctance to apply what appear
to be the plain terms of 23(;)(2}, perhaps on the theory that
congressional intent could not be found to support the resulk.
But where the litigable issues ars identical or neariy so, the
efficacy of proceseding by a defendant class action logically
cutweighs the arguments favoring multiple individual suits and
fits tightly with the overall sﬁheme-of 23(B){2)y. Where such
identity occurs there is no greater reason to deﬁy classwide res

Judicata application agalnst defeadants than against plaintiffs.
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The importance of b(;) cectification in a case such as this
is heightened because of the impossibility.cf obtaining
make—wbcle'injunctive‘relief from eﬁplcyment discrimination
against any particular defandant. The hiring hall system l1ls a
method of distributing the labor ;ésource throughout relatjvely
large areas in which various contractors may be intermittantly
endaged. As a practical mattef, given the allegations in this
case, if plaintiffs' class (or an individual plaintiff for that
matter) were limited to suing iﬁdividual defendant employers
there could be no assurance that 2 mandatory remedial level of
hours and wages could ever result, or that strict adherence to
the rules cof the hiring hall would be broadly maintained by
employers, or that employers as a whole could be cbliged %o take
Steps to assure an awareness of the levels of minority empioyment
in 342's jurisdiction. Each of these matters concerns relief
which may be necessary to sach discriminatee, for operating
engineers in a2 hiring hall set+ting cannot tegulate or foresee
those employers o whom they may be refarrad.

3. Standing

The question remains, howevef, whether named plaintiffs have
standing to sue a class of defendants whose members inelude
employers by whom ne named defandant was smployed as well as
employers operating outside District I, the place of residence of
all named plaintiffs. This issue is appropriately raised in a
discussion of the scope'of defendants’ class beczuse a lack of
standing by named plaintiffs would affect

defendant class certification.

" Nonparties rely heavily upon two decisiong, La Mar v. 5 § B

Novelty & Loan Co., 489 F. 24 481 (%9th Cir. 1973) and Weiner v.

Bank of Xing of Prussis, 358 F. Supp. 684, 694-701 (E.D. Pa.

18273), which, thev assert, instruct that =2 decertifiction must
here be ordered. Neither case, however, iz decisivg of the
issues now raised.

La Mar was a consolidation of two acticns. One was a suit by
2 plaintiff class represented by a single named pleintiff, La

.Mar, against a defendant class of pawnbrokers. The cther was a




suit, again by a single named plaintiff, Kingsling, on behalf of
a class of plaintiffs against eight airline companies. Both cases
invelved alleged overcharges of nominal amounts stemming from
practices common ta the respective groups of defendants. La Mar
alleged persenal injury from only one pawnbroker and Xingsling
alleged injury from only two aic Ea:rie:s. 2lthough declining to
decide that the named plaintiff in each action lacked standing to
sue those defendants who caused him no injury, the court made use
of a standing rationale in determiniﬁg that the named plaintiffs
lacked the regquisite typidality, stating that "the representative
plaintiff's cause of actien is against a defendant unrelated to
the defendants against whom the cause of action of the members of
the class lies.™ Id. at 485.

.Even accepting the rationale of La Mars'! on the standing
issue, it still appears that La Mars is inapplicable in the
present setting. fhe court specifically distinguished, for
instance, the case of Washington v. Lee, 263 F. Supz. 327
(M.D.Ala. 1966}, in which two black prisoners, zalleging
segregation, were permitted to sue a defendant ¢lass of all
sheriffs and wardens of city and town jzils in Alabéma, aven
though the named plaintiffs were neot themselves alleging injury
by all such sheriifs and wardens. The La Mar court was persuaded
that -

Aside from the somewhat broad and

accemmodating concept of standing in civil

rights casas, [footnote omisted] it is also

true that the defendants were officizls of a2

single state and its subordinate units of

government. Their legal relationship

distinguishes them from the defendants the

plaintiffs La Mar and Kingsling seek to

envelop in their class action. [Id. at 46%-70]
The court laFér registered its belief that mere common commercial
practicé does not constituts a sufficient "legazl relationship.”
It is thus fair to conclude that the Lag Mar result was not
intended to reach c¢ivil rights cases and especizlly nct civil
rights cases in which the members of-a proposad defendant clags
were engaged inm a joint, not merely comparzstive, undertaking such
as sharing the hiring hall services of a single iccal union under

the same terms and conditions,  This distinction may be




particularly significant where more than nominal relief is

sought.

Weiner v. Bank of Ring of Prussia, a case decided sgquarely on

Article III standing g:ﬁunds, held that a single pléintiff having
dealings with a single bank cannat assert a National Bank Act or
Truth in Leﬁding Act claim against all banks in the court's
jurisdiction alleging failure te properly disglase interest
rates. It is important to understand that iﬁ this cémme:cial
suit the group of defendant banks had no legal relationship
whatsoever {(contractual or otherwise) 4o one ancther. Wiener
the:efére does not resolve the guestions presented here.

The Third Circuit's decision in Kzuffman v. Drevfus Fund,

Inc., 434 F.2d 727 (34 Cir. 1%70) (Aldiserct, J.), sarved as the
stated ‘basis for the Weiner decision and was also quoted in
support of the Winth Circuit’'s La Mar decision. Rauffman, like
Weiner, was a standing case in which a plaintiff holding shares
in fcpr mutual funds was held, inter alia, to lack standing to
sue 61 other mutual funds for like practicss in a derivative-type
action alleging securities violations and iilegal antitrust
conspiracy to‘fix fees and to menopolize. Inasmuch as the
derivative action as defined in rule 22.1 reguires that one who
is not a shareholder in a corporation cannot bring a derivative
action in igs behalf, Kauffman's holding is very narrow indeed.
The court =ellingly observed that:

& secondary right is limited:; it is

co—-extansive with plaintiff’s need 2s a

shareholder to protect an intsrest which

allegedly has been impaired. And the very

"limitation that inheres conceptually in a

derivative action is the bar which defeats

appellee's attempt to gualify as the class

raprasentative for the other funds. [434 F.24

7371
The court did not rule cut the possibility that, had the
plaintiff's right zgainst the four funds of which he was a
shareholder besn primary, he could properly have sued the other

61 mutual Eunds.

To ke sure, if the fund itself scught to bring
g ¢lags actinn in %ah=1f of -~rhor fundg
similarly situated, there would ke no
theoretical barcier pronibliting such a class
action. ([Igd.1




Weiner's stated explanation for this distinction In

Kauffman is the existence in Rauffman of an antitrust conspiracy
count, but the Court of Appeals did not so llmit its language.
Kauffman certainly dees not rule out the évailability of the
defendant class device where named plaintiffs have a true direct
claim or cause of actibn against at least one of those defendants
and all issues are common. See LaMar, supra at 468-6%.

Even if LaMar and Weiner were viewed as correct stztements of

the standing doctrine in class acfions, and this need not here be
addressed, the presant action would ;ct be materially affected.
There is in this case a single entity, Local 542, which was
alleged and preoved to.have undertaken a pattern and practice of
intenticnal discrimination {amd %o have acted in such a way as to
have caused a.substantial discriminatory impact). The named
plaintiffs clearly have standing to.sue Leocal 542 even though
they are all residents of District I. The five digtrict
divisions in 342 are, moregvar, directiy related to each othar
and administratively under the direction of cne Business Manager.
In scme cases job assigmoments may be obtained interdistrict, and
the same c<ollective bargaining agreement applies in all
districts, though eacﬁ maintzins its own qut-of-work hiring aall
listings.

The two asserted standing defects, tc repeat, arise freom (1}
the £zilure of named plaintiffs to show that they made direct
applications to or had direct dealings with all the defeandant
employers and (2) the representative plaintiffs’ commeon
regsidence in District I. It must be reiterated that the
governing entity of 542 consists of a single exécutive board
comprised of 542 officers and elacted :epreseﬁtatives from each
district. Further, because of the nature of 542's hiring hall
system any given minecrity listes is in a pool of applicants to
all and any employers who may request a referral im one of the
five districts.

3is hiring haoll zsyztem rely on a constant

¥

Employers using =

v

presence of some available workers in five convenient

geographical areas, being aware zlso that the exact composition




of those workerzs is changing constantly as regerréls are made and
as individusal jobs are completed. 1%t is precisely becazuses of
this method, supplaﬁting the direct application process, that
employers may be said to have had dealings with the members of
the plaintiff's class and its representatives even though no
plaintiff may have applied to any emplover directly and even if
only a small number had actually been emploved.

In one sense, of course, plaintiffs might have been able to
limit zheir p:dbf to discrimination in District I or o
discrimination personally ;gainst themselves, avoiding a class
action suit altogether. But Title VII permits suit against the
lahor organization zlleged to be the source of empldyment
discrimination, not just a piece of it. Indeed, Title VII by its
very néture, envisions class acticon litigation. 1In this light,
while named plaintiffs might have acted otherwise they had
standing %o sue 542 as a wholz on a cléss action basis. The conly
cognizable claim which plaintiffs have against the class of
defendants results from the denial of egqual employment rights
through the hiring hall system which, te the extent articulated
aboﬁe, was the responsibility of 21l class defendants. Named
plaintiffs do therefore Eave a personal stake in the case agaihst.

all defendants. See Baker v. Carr, 369 U.S. 186, 204 (1982). It

follows that those employers dealing with the exclusive hiring
rightly .

hall system are/ joined in this zction as parties

account;ble Eor S542's Title VII or 1981 violation, even if the

suit against the amployers is based on 1981 alone. LaMar,

Weiner, and Fauffman certainly are not authority feor a contrary
conclusion on these facts. '

Also, as the LaMar court cbserved, in civil rights cases
plaintiffs’' standing is to ke interpreted as expansively as

Article III permits. Hackert v. ¥cGuire Bros., Ing., 445 F.2d

442 (3d Cir: 1971), states:

The national public policy reflected both in
Title VII of the Civil Rights Act of 1963 and
in 81981 mazvy not be frustrztad by the
development of overly techinlcal juaical

doctrines of oranding or =2lzotion of remedies.
If the plaintiff is sufficiently aggrieved so
that he c¢laims encugh injury in fact teo

present a genuine case or contgfoversy in the




Article ITII sense, then he should have ' .
standing to sue in his own right and as =z
class representative. [Id. =zt 446-47].

There ére sufficient, if unigue, connections among defendant
employers, the union, and the named plaintiffs so that named
plaintiffs' standing to sue the defendant class on behalf of all
plaintiffs on a vicarious liability theeory must be upheld. Named
plaintiffs have a claim against all defegdants.and hence have a
stake in the outcome of the litigation sufficient to assure
concrete adverseness and at the same time afferd teo rule 23 a
scope commensurate with its purpose.

4. Personal Jurisdiction Over the Defandant Class

The guestion of personal jurisdiction over members of the
defendant class is guite separate in theory from the Article III
standing objections discussed herein. The argument raised by
nonparties is essentiaally that due process considerations
protect unnamed defendants from liability, particularly monetary
liability. However, as the Supreme Court stated in Hansberrv v.
Lee, 311 U.S5. 32 (1940):

members of a class not present as partias to

the litigation may be bound by the judgment

where they are in fact adequately represented

by parties who are present....[Id. at 42-43]
In this case the class of defendants was adecuately represeﬁteé.
Particularly because the only basis for liability of the
defendant class was vicarieus liability under §1981 and becauss
only injunctive liability has been decided at thiz stage, there is
no room for argument that the named defendant Glasgow, Inc., was
unrepresentative., I must also reiterate that netice was provided
Tto the ufnamed members of the defendant Tiass by Sertified m2il two years
prior to the trial in this case. In these circumstances and
given full compliance with rule 23 there seems little AQubt that
through the defendant class device personal jurisdicticn over the

defendant class was achieved.
BY TEE COURT:
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é/Those trade asscociations are: Contractors Associztion of
Eastern Pennsylvania; General Building Contractors Association, Inc.:
Pennsylvania Excavating Centracters Association; and United Contractors
Association.

2/

='although notice was provided out of an abundance of caution
to protect the Interests of falrmess, no unnamed members sought €0
intervene in this action.

¥/This agreement was negotiated by the CAED and GBCA om behalf

of its members. Not all employers were members: hewever, the
defendant ¢lass is limifed %o 2ll emplovers who have adhereé to the
agreement. ’ :

. i-/The basic terms azppear consistently in the bargaining agres-
ments having a hearing on this case.
1 :

5/

. =/ Other restrictions pertaining to referral are the three refusal
rule and the 3% day neo-recall rule. Aan operating engineer who refuses
without excuse an offer of employment three consecutive times is +o
be placed at the bottom of his out-of-work list. No emplover is to
recall outside the referral system after 90 days of separation.

. Q/Prior to May 1, 1871, Art. II, §2(&8), expressly menticned
enly diseriminaticn on grounds of non-membership ina the unicn. The
provision read as follows:

{d) The selection of applicants for referral to jobs
shall be on a non~diseriminatory hasis and shall not he based
oen, or in any way, affectsd by, Union membership, by-laws,
regulations, constitutional provisions or any other aspect or
obligation of Union membership, policies or requirements, excspt
2s outlined in this Agreement.

After May 1, 1971, 2 provision was added:
Wo emplovee, or arplicant for emplovment, shall be discriminated

against by reason of race, religicn, color, or national origim.
[art. II, §1.]

z-/"‘Men" is used here because the record establishes that 342
has never had women members of the union.

8/y-261.

2/‘I'::'ans:‘fers from other loczls can aliso be achieved once a

clearance caré is obtained.

19/30 red. Reg. 12319.

11/ . . :
=’ The Secwetarv of Fichwayvs of the State of Pennsylvania
objected to the demand far 5 "manning table"” asserting, inter alia,

that such a demand contravened civil rights law. This iSsue i35 not
now before us.
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l-2-/11-1 a letter from Martin Vigderman, Esg., to Bennett Stalvey,
dated January &, -196%, the number of minority members was stated to
be about 3530 of 2 total of about 3300 members.

é=°'--/Iricmuzu: Dawson, in a letter toc John L. Wilks of the OFCC dated
December &, 1971, stated that in a 1968 repert tc the EEQC the union
expressed the result of 2 guestionnaire an minority membership. The
-union repcrted 193 minority members of 2845 responsas. A total of
6000 gquestionnaires were stated to have been mailed cut.

éé/rhe union rnever called Holland to testify to refute those
claims even though he was working as an operating engineser during
most of the time on a2 constructiecn project in this very ccurthouse
ind even though, on occasicn, he was a spectater at the trial.

=£3/The union, associations and contracters wers alse obligatsd
ag a result of their "Affirmative Acticon Program" to upgrade their
training opportunities with an emphasis on minority participation.
Although the "Affirmative Action Program”™ succeeded in diverting .
application of the Philadelghia Plan, it did not, sven at this basic
level, provide the assured attsntion to minority upgrading. Operation
Stepplng Stone, an upgrzading project pursuant to the "Affirmative
Action Program, " gave minimal atitsntion teo the purpose of minority
upgrading. No special efforts were made to notify minority operators
or to descrike the program as one which was to emphasize upgrading
among minorities. 2As to four minority applicants to the program who
did not participate, the record reveals no explanation. A total of
six minorities out of 96 participants in the two-session cveration
spent -at least some upgrading time. COnly three ninority individuals
cut of 89 completed the program.

ls/Although certain exhibits containing letters, f£indings and
decisions pertinent to the administrative disposition of this case
before the EEQC were axcluded for substantive vurpcses, thay must
be considered purely in addressing the "issue of the existencs cf and the
extent of jurisdiction. These legal issues will be discussed below.

ls/The record does not make refersnce to the sending of 2
right to sue letter to Muchison.

17/ he adjustment is made by subtracting the withdrawals and
reinstatements from the group considered to have entered in 1975.

28/union's Exhibit 254 indicates that there were only two
D branch members hetween 1872 and 1975.

19/Th13 flgure may actually be 18.9% basea on czlculations
from Plaintiffis’ Exhibit 253{f)-(h) indicating the rate of minoritv
entry from 1572-74.

ZO/The possibkbility of an interdistrict sffect on these
differentials was alse explcered by analyzing Distriect I accordiag
to the same standazds. Distriset I holds 853 of 342 but only about
50% of white mampers. Sisxiin cuncluded Lbat the Distriet I apnalysis
produced the "same aeneral result." P=-15R, Rot. 7 at 12. This
analysis produces results reasonably comparable to those for ths
union generally: whites of any branch and list group work mors hours
than mincrities of comparable status. Notably, the rate of pay
differantial between minority and whites in District I is greater for
A branch, B branch (Group IV, =and BA, but thr 1972 study roughly
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EE/It is zlso noteworthy that the proﬁess of making

referrals bhasad on skill was not an abdsclutely formal one
and did not, according to Mr. Ciavaglia, the District T
dispatcher, arise "that often.® Tr. 2035. S8kill rsversals
were made by Ciavaglia according o his memory and work
record notaticns. The work records are a wholly unreliable
source of skill information.

EZ/This ig described more fully under the hea@ihg JATC helow.

. ggfnent hecame a parsnt body member in August of 1573. -

2--‘-1'-/1'2: must be noted that despite Johnson's skills en several
types of machinery and although he informed the union of these
skills, no machinery skills wers listed on the work racord.

.zéfBenjamin's phenie number had not changed Since he became =
registrant. Ee also testified that someone was generally at home
even when he was not.

Benjamin also testified that he informed Ciavaglia at the time
he was issued a green book that he could c¢perats several specific

types of machinery; however, no skills were listed on his work
record.

g-E-/Wbrkinc_r the 8:00 a.m. - 4:30 p.m. shift, Allen reported

that he observed . Local 542 operating engineers on the 'job, numbering
85 to 100 men. Of thagwgggber, no more than 5, at any given time,
wéra black -- and the¥/ycikKing primarily as oilers, not operators.

-~

El/There iz, of course, no legal reguirement that representation
in the unicn te precisely proportionate to the labor pool reprassn-
tation. The evidence in this case indicates in general a gross
statistical disparity which shows intentional discerimination but which
is not of its nature irrefutable, -

28/ -
““Wachter states in his report [Unicn's Exhibit 428 a%
46-47): "It is clear that on average the percentage of

minority applicants to the [RA] system far excesds the minority
representaticn in the community."”

EE/Wachter, of course, does not specify any particular percantage
by which he thecorizes the labor zool should ke reduced for any of
the above factors. Furthermere, the abilities needed for purposas of
generzl entry at low priogrity levels are of the sort that "many perscrs
possess or can fairly readily acguire.” Hazelwood at 2742 na.l13.
is not to say that zll persons who enter are unskilled, but that
numercus entry routas have existed during times pertineat ners (or
still exist, though they have racently been reduced) which do not
requira any level of skill as an operating engineer. The gross
disparities in membership c¢r=ate an inference of purpeseful diserimi-
naticn. That is suoplemented in this case with non=-statistical prool
as indicated above and with other statistical proof which favors the
inference created by the original mombersiip disparity. Iao the course
of time, given the existence of numercus unskilled entryy methods, aven
if there were the slightest evidencs that minecrity individuals wers
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dispropertionately unskilled to work as operzting engineers, one
would expect the. percentages to adjust themselves to Siskin's

labor pool caleculation, sent discrimination, so that such a gress
disparity would not exist.

é-q-/tﬂvl'z:i.le I do not disagree with Dr. 3iskin's alternative 13.23%
minority labor pool figure (reducing total labor pool by eliminating
those who have a greater than high school educaticn), I have not
relied upon %hat 13.9% figure in the analysis of plaintiffs’
ease. Instead, I have used the congervative 11.3% measure. (Most
of plaintiffs computations were based on this figurs. ) The 13.3%
figure, however, seems realistic in the semss that because of 2
generally lower formal educational attainment amcng minorities, the
proportion of the minorities available for and interested in
operating engineer work may be greater than that of whites whe
because of proporticonately greater formal educational attzinments
might have additional oppertunities.

—E;Dr. Wachter has also stated that “"In no case should a finding
of [Statistical] under-representation alone be taken as procf of
diserimination.” This underlying view is at odds with the Couxt's
conclusion in Hazelwood that "[w]here gross statistical disparities
can be shown, they alone may in a proper case constitute prima facie
proef of a pattern or practice of discriminaticn." Id. at 2741. I
therefore must also reject this too-broadly stated view.

32/cantractor's Exhibit § at 6 (emphasis added).

EE/Such 2 cemparison does, of course, provide z possible avenue
for rebuttal evidence as is explained in Hazelwoocd.

éi/‘Wach‘.:e::' points to the relative equality in the percentage
of minority and white entrants into the union Ifzom the registrant
program as demonstrating that no referral discrimination gccurred.
Apart frem Wachter's selectivity about when te bring up this rslative
equality of entry, in the absence of evidence of the reasons for the
dispreportionately large number of withdrawals by whites from the
registrant program, no such inferance seems appropriate.

2-‘r’—/'rhee 1969-7) study estimated the cut-of-work list groupings.
The estimates treated whites and minorities in like categeories of
hours worked.

36/
At least one of the minority imdividuals, Lucius Randolph;

was originally listed as having passed the BES test but was later

told that he failed. This resulted when the JATC had the BES test
scoras checked for those who scored low on the JATC test. Plaintiils
contend that when the JATC realized the high number of minoritiss
which had passed the BES test it "upped" the passing grade, as it
were, guided by the belief that commensurate with past experisnce
properticnately more minorities than whites would be excluded.
Approximately -twenty persons were deemed ungualified as a result

of thesa changes, but there is no admissible evidence on uow many
wars minorities.

For specific instancss of the treatment of minority individuals
by the JATC, see the narration or cestimeny supra.

37/ study of the 1969 RA class showad that minority RAs worked
more hours in 1972 than &id white RAs on the average. There were
only 3 minerities amcng a total of 49 workers in this study and 1272
wag the only vear for which this wag Lrue. Other analyses by Siskin
oL lndevidual ciasses (Lsiu-ioy

i Loweal, guualnLuutly, fower Boues
worked by RAs. g
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éﬁ/ks some.gf she evidence that educational raguirements were
inappropriate/is €58 fact that in the 1966 class of A branch
entrants (prior to the educational gualifications!, 23.1% of those
having less than a full high schocl education succegsfully completed
the RA program as cpposed to 86.5% of those with full high school
educations. :

22-’,i-\:\-:cmg the 289 minerities whe took that test, 20.4% failed
it. 2RAmong the 1937 whites who took the test, 10% failed.

12»/f:JnJ.y part of 1975 was studied.

iifThe data for these years excludes those who were referred
te jobs in which less +than three operating engineers wers engaged.
Siskin assumes the sample does not affact randomness and hence
asswumgsg Egat mingrities were not assigned dispreportionately to
SuCh/]O%S, or for digsporportionaits langths of time. With this
gualification his .analysis bears a .05 lavel of significance.
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42. Bacause of my declision on Title VII liability and
liability under § 1981 and sclely because those sections
permit complete and comprehensive relief, although as vet
remaining to be determined,.I do not here decide: (1)
the issue of legal liability of the unieon under the
National Laber Relations Ack, 29 U.S5.C. § 141 et seg.
(1870} for breach of its duty of fzir reprasentation: ar
{2} the claim of a private action for discriminaticn in
pregrams recelving federal funding under Title VI,42
U.S.C. § 20004 ekt seg (1970).

43, Rule 23(a) provides as follows:

{a2) Prerequisites +o a Class Action. One or more

members of z class may sue or be sued as represantative

parties on behalf of all only if (1} the class is so

numerous that joinder of all members is impracticable,

(2) there are questions of law or fact common to the

class, (3) the claims or defienses of the representative f
parties are typical of the claims or defenses of the
class, and (4) the representative parties will fairly and
adequately protect the interests of the class.

4. It is apparent alse that, although the Court focused ¢n
the class membership issue in its discussion, citing
cases delineating the Article III standing doctrine, it
also viewed the named plaintiffs’' stipulation and the
proof of their lack of qualificatiors in concluding that
rule 23{a) was not satisfied., See id. at 401-02. The
Court also added that the plaintififs' fzilure to move for
class certification prieor %o trial and the existence of a
conflict between the plaintiff's complaint .and a union
vote of class members created indicia of inadecuacy.

45, Teamsters involgg&nthe issue whether city érivers who
were discouraged/T transfer to "line driver”™ status
could cbtain relief without having
actually made an application. The Court stated rather
broadly that '

the denial of Title VIT relizsf on the
ground that the claimant had not formally
applied for the job could exclude from the
Act's coverage the victims of the most
entrenched forms of discrimination.
Victims of gross and pervasive
discrimination could be denied relief
pracisely because the unlawful practices
had been so successful as totally to detar
job applications from members of minority
groups.

48. Id. at 387. Notably, the Court did not have before it
the issue of adequate class representation for such 3
groug.

I adopt the ‘six-year peried for the § 1981
claim for reasons expressed in @v eopinion in Collier w.
Philadelphia Gas Works, 441 F.Supp. 1208 (E.D.Pa. 1377).
See Davis v. United States Ste=sl Supply, He. 76-1314,
sIip op. (3¢ Cir., July 5, 1978)(appiving six-year
statute ¢f limitations by analogy to 12 P.S. § 31 in a
case of discriminatory discharge).

The period by which the class of cthose naving a Title VIT
claim -is definad begza as of ¥arch 19, 1969, 20 davs

pricr to the time of the filing of an EEOC charge by
named plaintiffs Williams and McRay. The rececrtification




o= e Tpes o e .
P —— . T SRS Il T .
N SR T e i TR - =

48.

43.

incocporates this limitation. I reject use of the
Ximines charge for this purpose in the absence of
specific authority on peint and because as a practiceal
matter the availability of relief under § 1981
encompasses the relief available under Title VII. . This
issue wmight become important Lf § 1981 liabkility is
struck out of the case on an appeal.

Sections 2000e-2(c) and (d) provide:
Labor QOrganization Practice

(c)- It shall be an unlawful employment practice for a
labor organization—-

{1) to exclude or to expel from its membership, or
otherwige to discriminate against, any individual because
of his race, color, religion, sex, or national origin;

{2) to limit, segregate, or classify its membership
or applicants for membership, or =0 classify or fail or
rafuse to refer for employment any individuazl, in any way
which would deprive or tand to deprive any individual of
employment opportunities, oz would limit such emplovment
opportuinitiss or otherwise adversely affect his status
as an employee or as an applicant for employment, because
of such individual's race, color, religion, sex, or
national arigin; or

{3) to cause or attempt to cause apn amplover to
discriminate against an individual in viclation of this
section.

{(d) Training programs

It shall be an unlawful employment practice for any
employer, labor organization, or joint labor-management
committee controlling apprenticeship or other training or
retraining, including on-the-job training programs te
discriminate against any individual because of his race,
color, religicen, sex, or national origin in admission ko,
cr employment in, any program established to provide
apprenticeship or other training.

The court in Jenkins was divided on the aprlication of
the rule where & woman alleged that she had been
discriminated against because of her Afro hair style and
whers the charge stated that the employer accused her of
being "a leader of the girls on the floer." - The majority
concluded that these statements in the charge properly
raised both racial and sex discriminaticn issues even
though the box denoting sex discrimination was not
checked. The dissent felt that the statsments did not
suggest a pattern or practice of discrimination and that
the core cf the plalntxff's claim was that she was
discriminated against due to her hair styling.

Local 3542 has clited EEOC v. Allagheny Airlines, 4326
.F.8upp. 1300 (W.D.Pa. 1%77). 1In that cases a male job
applicant charged to the EZOC that cnly females were
hired as flight attendants. The Commissionm zlso
invastigatad other practices, namely, the failure to hire
and promote women and blacks te executive and technical
vositlions. When ghe sex diseriminaticn charge could not
ke concilizted in h“u Cemmizsica's vizw, coacilliation wa
concluded and suit/¥%%2d by the EEOC allzging racizl ana
sex discrimination in niring and promecticns. The court
held the scope of the district court actlion was oo
broad, not becauss of the torms of the original charge




but because the.concillation attempts were in effect
limited tov the allegations of that charge. (Indeed, the
court observed that the Commissicon had not acted
unreasonably in pursuing the investigation of hiring and
promotjon discrimination.) It is sufficient to note for
present purpoeses that this decision has no bearing on the
present actlion because it only deals with limitztions on
the power of the EECC itself to sue after insufficient
consiliation attempts.

This conclusion does not run afoul of § 2000e-2{h), which
states:

it shall not be an unlawful employment practice for
an employer to apply different standards of
compensation, or different terms, coaditions, or
privileges of employment pursuant tc a bona fide
seniority...system...provided that such differences
are not the result ¢f an intention to d;scrlmlnate
because of races...or national origin.... |

Teamsters held this provision to bar the conclusion that
a senlorlty system which has the effect of perpetuating
pre=Title VII discrimination but which i3 not itself
discriminatorily motivated violates Title VII. Badherence
to the experience—-graded referral system, which on its
face resembles a form of seniority division, has been
gporadic, leaving much room for arbitrary decisionmaking.
Furthermore, §2000e-2({h) is not infringed »y a decision
that the union has committed a2 disparate impact violation
of Title VII, because plaintiffs do not now argue that
the referral system on its face constitutes a
discriminatory practicge.

Becausa of the JATC's participation in the overall
intentional discrimination of the union, there is no need
to discuss its legal liability separately. The JATC ig
liakle azs the uniom is lizbhle.

In Ferguson the court stated that by making the union its

.exclusive hiring hall it "made Goodman ([the union's

business agent] its agent in determining ... eligibility
for employment and by doing so became liable for any
unfair practices committed by Goodman in c¢onnection with
ais hlrzng er refusing to hire." Id. at 208. Although
there is no discussion of the emplover's knowledge of the
svecific discriminatory referral revocaticns inveolved in
Ferguson, the court also described the emplowry involvement
as "condoning” or "acquisescing" in encouragament of union
membership. -

The court reversed an order by the NLRB raquiring the
employer to reimburse all illegal union duses. The coure
pointed out that this would impose an unfair burden on
the employer and permit the union to retain the funds
illegally received.

The court in United States Steel also concluded that the
employer participated in an illegal discriminatory
arrangement zlthough it did not expressly find that the
emplover had knowledge of any disceriminatervy provision.
The NLRB decision, 122 NLRE No. 135, ctav=als that an
employer-manager tried to have non-unlon workers hired by
the mastsr mechanic. The NLREB nevertheless found the
arrangement to be "in effect” as agreemsnt to opsrate
under closad shop conditions. Id. at 1325. 1In the

. present case, althouch there has been no allegation that

the baa.gu.l.ua.u-j Cx\gl.-_an_-u_ iz luzell Slzc: ..uu.ﬂal..OEY and
hence although there is some vossibility that there was
no analagous "illegal arcangement,” the coert's analysis
of the agency issue seems immediately instructive
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The Second Circuit's opinion summarized the zffirmestive
action order,; 342 F.2d at 589:

MCA was enjoined from further discrimination and
crdered to maintain up~to~dats records of available
work, to submit an affirmative action program, te use
its best efforts to provide aporentices with 1,750

hours of work per year and to maintain an employnent
register.

The basis for this holding was the interpretation given

to 42 U.3.C. § 2000e-2(h}), which provides in part as
follows:

Notwithstanding any other provision of this

- sub~chapter, it shall not be an unlawful employment
practice for an employer to apply different standards
of compensation, or diffsrent terms, conditiecns, or
privileges of employment pursuant to a bena fide
seniority ... system, ... provided that such
differences are not the result of an intentien %o
discriminzte because of race ... or national origin

A recent Fifth Circuit decision in %he area is James v.
Stockham Valves & Fictings, 559 F.24 310, 353 (SthCir.
1877) (Wisdom, J.). In this case the court was faced
with a seniority term, not bona bide, which impacted
-discriminatorily. The court also found discriminatory
purpose on the part of the emPLde:. But the court
remanded on the gquestion of the union's liability,
notwithstanding that the union had agreed to the
collective bargaining contract. The court was obviously
infivenced by the union's strong efforts to sliminate
the discriminatory preovisicons. Those circumstances are
not present here, however, for the employers and
associations have taken no meaningful steps

to see that diserimination is resisted.

42 U.8.C. § 1983 provides:

Every person who, under color of any statute, ordinancs, -
regulation, custom, or usage, of any State or Tarritorv,
subjects, or causes %o be subjected, any citizen of the
United States or other person within the jurisdiction
thereef to the deprivation of any rights, vrivileges, or
immunities secured by the Constitution and laws, shall

be liable to the party injurad in an action at law, sult
in equity, or other proper proceeding for redress.

Another less familiar setting in which vicaricus
liability claims have been raised is in § 1983 or § 1983
cases in which private parties are alleged to have
participated with state officials. Two such cases are
Draeger v. Grand Central, Inc., 504 F.24 142 {1Q0th Cir.

. 1%974), and Croy v. Skinnec, 410 F. Supp. 117 {N D.Ga.

1976).

In Draeger an off-duty police cfficer was serving as
a security guard for a private store. Although
off-duty, the woliceman still had authority o make
police arrests. Considering ths guestion whether the
employer-store was liable for the alleged illsgal arrest
by their security guards, the court held simply that
respondezt superior was not applicable. Hawever, in
Croy v. Skianer, 410 F. Supp. 117 (N.D.Ge. 1976), Judge
Freeman stzted a more expansive zpprcoach. Relying on
Carter v. Estelile, 515 F.2d 1100 {(3cn Clr. 1873, he
said that upon an 2lisgation of congpiracy under § 1983
between bank officisls and state officials to instigate
a false prosacution the bank which =smploys the invelved
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officials coulé be liable vicaricusly.
Section 1, Restatement (Seccnd) of Agenéy {1958), states:

(1) Agency is the fiduciary relation which results

from the manifastation of conssant by one person to

another that the other shall act on his behalf and

subject to his control, and consent by the other so
to act. -

(2} The cone for whom action is to be taken is the
principal.

(3) The one who 1s to act is the agent.

In serving as an exclusive hiring hall Local 542 was
certainly acting on behalf of irs members hut was alse
acting on hehalf of the employars in replacing traditional
direct employment zpplicaticn proczsses. The bargaining
agreement, either sigpned by the employers or otherwise
adopted, manifests the requisite muitual consent. As to
the right of control, the important issue is whether the
employers retained power to oppose the union
discrimination. As pointed out zbove, the employers were
by contract entitled £o a hiring hall operation which
adhered to the terms provided. The contract reguired
division of all applicants intoc experience~related
¢lasgifications and referral in accordance with specified
priorities. These matters wers not beyond the potential
control of the employers. Furthermore, a2 grievance
procedure was -established (for all relevant perieds) by
which complaints by applicants against the operation of
the hiring hall could be made. This procedure would
involve participaticn of an employer representative.

Also, the bargaining agreement expressly provided since
May, 1971, that referrals, the ultimate product cf the
hiring hall, nct be made on a2 racially discriminatory
basis. These indicia give far mere by way of control than
existed in United States Stsel, supra, where not even
express managerial resistance was etffective to stoup a
master mechanic from cheoosing only union members as
assistants and where that master mechanic was held to be
an-"agent" of the employer binding him %o the illegal
hiring. Agency principles establishing traditional bases
for the spreading of risk and responsipility which the
doctrine of respondeat superior seeks generally to
accomplish, serve as an important guide in this cass, just
as they served to guide the court in Morrison-Knudsasn and
United States Steel.

It should be noted alsc that comment =z to § 214,
Restatement {Second}! of Agency, in defining lizbility for
g breach of/non-delegable duty states:

(Olne may have a duty to see that due care
is used in the protecticn of another, a
duty which is not satisfied by using care
to delegate its performancs to znother but
is satisfied if, and only L1f£, the person
te whom the work of protecticn is
delegated is careful in giving the
protection.

Duties zrising under § 1981, manifestly, are no mors
subject te being bargained away than werzs the Title VII
duties in Loczillard.

- Nenparties in Januacy 1978 demsnded a dury trial. This
demand was made for four years after notlce of this suit
and months 2fter the =nd of the langthy year-and-one-half

erial Ln this matter. Apart from the vervy serious

question whether any ncnparty menker of a2 class, although
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permitted to bring its views to the attention of the
court, can aver make such a demand without intervening
under rule 24, F.R.Civ.P., the jury triazl demand here
must be foraclosed as untimely under rule 38(4d),

The demand was precipitated by a letter from plaintiffs
announcing that contrary to their prior expectation they
would not meve to amend their cemplaint. This
circumstance does not alter my view.

The basis for liability of the class of defendant
associations and contractors is § 1981. The redefinition
of defendant class to comport with the six-year statute
of limitatitons is therefore appropriate:

(a) All empleoyer associations who have been parties
to a collective bargaining agreement with defendant Local
542 at any time between November 8, 1965, and the date of
this decree; and

(b) All employers who have been parties %o a
collective bargaining agreement with Local 342 and who
hired at least one operating engineer affiliated with
Loczal 542 at any time between November 8, 1963, and the

. date of this decree.

Only Glasgow itself need be considered in evaluating the
adequacy of reprasentaztion. The presence of four
asseclations as named defendants reassures that a
thorough representatiocon was provided.

LEG




UNITED STATES DISTRICT COURT __-—”’//

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIZ : CIVIL ACTION
and
RAYMOND WILLIAMS, et al.

V.

LOCAL UNMION 542, INTERNATIONAL
UNION OF OPERATING ENGIMEERS,
et al. :

4% ab as bk BE ks

NO. 71-2698
ORDER '

AND NOW, this 30th day og Novembeé,'lSTS, in consideration of
the foregoing opinion, it is hereby ORDERED that the parties
submit, within 20 days from the date that the opinion filed teday
is released from impoundment, their proposals for :he final
injunctive decree consistent with the foregoing eopinion.

This order is to be impounded until the opinion filed tcday

is released from impoundment.

"BY THE COGRT:

2, _
tithensy

United States Circuit Judge sitting by designation

C.g.

. e » Srraam 4
R St C.E.’f\'
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IN THE UNITED STATES DISTRICT CQURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA CIVIL ACTICN

and
RAYMOND WILLIAME, at al..,
on their own behalf and on behalf of
all others similarcly situated

Va

LOCAL UNION 542, INTERNATIONAL UNION
OF OPERATING ENGINEERS;

W6 #s #v ap s A4 6h BE R 40 48 48

OPERATING ENGINEERS JOINT APPRENTICESEID
AND TRAINING COMMITTEE OF PHEILADELPHIA,
EASTERN PEMNSYLVANIA AND DELAWARE:

GENERAL BUILDING CONTRACTORS Y
ASSOCIATION, INC.; CONTRACTORS REAE S
ASSOCIATION OF EASTERN PENNSYLVANIA e,
UNITED CONTRACTORS ASSOCIATION, AND
PENNSYLVANIA EXCAVATING CONTRACTORS
ASSOCIATION, on their own behalf and

on behalf of all others similarly
situated;

B TR T T T

/

ar Be s as el e

GLASGOW, INC., on its own behalf and on
bekhalf of all others similarly situated

4

¥O. 71-2698

ORDER
AND NOW, tﬁis 30th day of Novenmber, 1378, upon consideration
of Plaintiffs' motion to redefine and recertify the plaintiff and
defendant classes, and the objections raised in opposition
thereto, it is hereby ORDERED, fo{ the reasons expressed in the
Opinion, filed today, that Plaintiffs' mo%ion is GRANTED, with

medifications, as follows:
The Plaintiff class is defined as follows:

(2) Por all claims arising under Title
VII of the Civil Rights act of 1964, as
amended, 42 U.5.C. §52000e, the plaintiff class
shall include 21l minority persons (i.e.,
blacks, Spanish-Surnameds, Orientals and
American Indians) who:

(1} Were members, registrants,
apprentices or otherwise affiliated wikth
defendant Local 542 a2t any time between

April 30, 13968, and the ‘date of this
decree;

{2) &Applied for membership or
affiliation with defendant Local 542, or
who would have applied for membership or
affiliation with Local 542 but were
deterred from doing so because of Local
542's discriminatory practices, at any
time between aApril 30, 1968, =z2nd the date
0f this decree; and




(3) Apply for membership or
affiliation with defendant Local $S42 from
the date of this decrse until this Court
dismisses jurisdiction over this action.

{b} For all claims arising under the
Civil Rights Acts of 1866 and 1871, 42 U.5.C.
§51381 and 1985(3), and under 2% U.S5.C. §158,
the plaintiff class shall include 211 mimority
persons who: :

(1) Were members, registrants,
apprentices or otherwise affiliated with
defendant Local 542 at any time between

November 8, 1965, and the date of this
dacree:

(2) Applied for membership or
affiliation with defendant Local 542, or
who would have applied for membership or
affiliation with Local 542 but were
deterred from doing so because of Local
542's disecriminatory practices, at any
time between November 2, 1965, and the
date of this decree; and

{3} Apply for membership or
affiliation with defendant Loecal 542 from
the date of this decree until this Court
dismisses jurisdiction over this acticn.

The Defendant Class is defined as follows:

(a) All employer associations who have
been parties to a collective bargaining
agreement with defendant Local 542 at any time
between November 8, 1963, and the date of this
decree: and :

(b)) All employers who have been parties
Lo a collective bargaining agreement with
Local 542 and who hired at least one operating
engineer affiliated with Local 542 at any time
between November 8, 1945, and the date of this
decree,

™is crder is +o be irpounded umtdl the cpinien filed today is released
from imsomcrent., S
BY THE COURT:

AL H., /ﬁ@?
United States Circuit J .

Sitting by designation




UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANTA

COMMONWEALTH COF PENNSYLVANIA
and
RAYMOND WILLIAMS, et al.

CIVIL ACTICN

ORI TS

v. . o
: FA
LOCAL UNION 542, INTERNATIONAL H ‘,-' Lt
UNTION CF OPERATING ENGINEERS, H -
et al, s NO. 71-28%18
ORDER

AND NOW, this 2nd day of January, 19279, it is hereby ORDERED
and DECREED that the opinicn and corders impounded on November 30,
1978 are to be released from impoundment as of this date.

BY THE COURT:

United States Circuit Judge sitting by designation
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