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Statement of Jurisdiction 1

STATEMENT OF }UR_ISDICTION '

Jurisdiction is based upon Section 204 (a) of the
Appellate Court Jurisdiction. Act of 1970, Act of July
31, 1970, P. L. 223, 17 P5. §211.204(a), which
provides for discretionary allowance of appeals from
final orders of the Commonwealth Court, and upon

" the [ollowing order entered by the Supreme Court of

Pennsylvania on Appellant’s petition for allowance
of appeal: “Petition granted this 18th day of Octo-
ber, 1975 Per Curiam.” o




Statement of Question Involved

STATE (EN E§7
ATEMENT OF QUESTION INVOLVED
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Does PHRC hi)gf}:; Hors ,’\b/, ‘
spindent who has unlawf ljarm oty fo order a re-
a2 complainant to compensatU }h discriminated against
mental a?g{:ish, humiliatiorf ti1r1actocrlo'j:rlfil:inam fgr e
rustion of no g ' nce an is-
cf fef?Sndc::’?ilngzizgl l;ii'?swfered as a direct fegt;?t
itz by the Court belows) o0 e e
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History of the Case ‘ 3

HISTORY OF THE CASE

On February 16, 1972 Sylvester Thornton filed a
complaint with the Pennsylvania Human Relations
Commission (hereinafter PHRC) charging that the
Appellees George and Bessie Zamantakis had refused
to rent them an apartment in Easton, Pennsylvania be-
cause of their race, Negro, in violation of Section 3
(h) (1} of the Pennsylvania Human Relations Act,
43 P.S. §951 et seq. ' ‘

Pursuant to the procedures set forth in the Act,
PHRC investigated the complaint, found probable
cause to credit the allegations therein, attempted to
settle the matter by conciliation, and that failing, con-
vened a public hearing on April 4, 1972. ' '

After the public hearing, upon the recommenda-
tion of the Hearing Commissioners, PHRC issued
and served upon the Respondents its findings of fact
and conclusions of law and final order (see Record) .

PHRC found that Appellees had denied the com-
plainants an apartment because of their race in viola-

tion of the Human Relations Act. This finding and

conclusion of law, although not appealed by Appel-
lecs, was espressly upheld by the Court below.

In paragraph 2 of its final order PHRC ordered
Appellees “pay 1o cach of the Complainants the sum
of $250.00 in order to compensale them for the mental
anguish and humiliation which they experienced as
a result of Respondent’s unlawful discriminatory prac-
tices.” o - -
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Summary of Argument 5

SUMMARY OF ARGUMENT

Read together, thres sections of the Pennsylvania
Human Relations Act—Section 9 which authorizes
PHRC after a finding of unlawful discrimination to
take affirmative action ‘‘including but not limited. to”
certain specified measures as in its judgment wiil
effectuate the purposes of the Act; Section 2 which
declares in the strongzs: terms the legislative purpose

. to eliminate the evils of discrimination; and Section

12(a) which directs that the provisions of the Act
“shall be construed liberally for the accomplishment
of the purposes thereof "—permit no other conclusion
but that PHRC has the power to order a respondent
to pay to a complainant compensatory damages, in-
cluding damages for mental anguish caused by the
respondent’s unlawful discriminatory conduct.

It is obvious, as Judge Rogers recognized in his
dissent in Zamantakis, that the knowledge that con-
duct in violation of the Act could result in an order
requiring them to pay compensatory damages to the
victim could prove a significant deterrent (o prospec-
tive violators of the Act.

The decision of this Court in Pennsylvania Human
Relations Commnission vs. Alto-Reste Park Cemetery
Association, 306 A. 2d 881 (July 2, 1973). is strong
authority for PHRC's power in this regard. The
highest courts of New Jersey, New York, Oregon and
Massachusetts, under virtually identical or substain-
tially similar Acts, have upheld the authority of its
state’s civil rights agency to award such compensatory
damages. ' ‘ ’
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. , and including a requirement for report of
the manner of compliance.” e

The pertinent part of Section 12 reads:

“(2) The provisicrs i
. .5 of this Act shall b
strued liberally for the accomplishment efcon-
purposes thercof. . .»* ) o the

As for th . ’
€ purposes referred to i
. s 2rred 0 in the i
e ' receding
et \n 1’1 t}}le} are reflected throughout the ict B ct’
vell that Section 2 i it
. a) sh iewed in i
ntirenn (a) should be reviewed in its
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The ic icy’
e }zlr‘ai:tl.,e or policy” of discrimination
rc st individuals or groups by reason of thei
o o 2 ‘ i
' e, color, religious creed, ancestry, use of zuid
ogs because of blindnzss of the L; age, sex
128 ser, age, sex

or national oricin i

£1n 1s a matter of

c atte cone 2
Commonwealth. w0 the

domestic strife andsuuc:wt'ilscnmination foments
and privileges of the in;:;l.,rlhreatens the rights °
wealth, an& undermi naoitants of the Commons-
democratic st rmines the foundations of a free
Ic state. The denial of equal employ-

ment i i
b s .h.ousmg and public accommodar
portunities because of such di

ion op-
scrimination, and

Aroument 9

the conseguent failure to utilize the productive
capacities of individuals to their fullest extent,
deprives large segments of the population of the
Commonwealth of carnings necessary 1o main-
1ain decent standards of living, necessitates their-
resort to public relief and intensifies group con-
flicts, therchby resulting in grave injury to the
public health and welfare, compels many in-
‘dividuals to live in dwellings which are sub-
standard, unhealthful and overcrowded, resulting
in racial segregation in public schools and other
community facilities, juvenile delinquency and
other evils, thereby threatening the peace, health,
safety and general wellare of the Commonwealth
and its inhabitants.”
Here, the Legislature set down in the strongest
terms the scope of the problem and the sense of ur-

ency it was conveying to the administrative agency -
- - o )

-5t was creating to deal with it. Few would dispute

that although 19 vears have ensued, the problems
the Commission was created to eliminate remain with
us. In hic dissent in the instant case, Judge Rogers
saw and stated clearly the obviousness of the answer
to the guestion now before this Court:’ ’

“] can conceive of no aflirmative action which
the Commission could order which would better
effectuate the central purpose of the Act to end
racial discrimination than that of directing the
violator to pay damages to persons upon whom
injuries have been inflicted.”

]t was believed that this question-of PHRC's
remadial powers was conclusively resolved by this
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i('_c‘l_(iur% ir[1 ;U{fo—Res!e, where the Court analyzed th
On‘,?};{::hlizft‘{a%e. of S.f:.{:ti(.‘r‘. 9, placing great weighi
i crviving at 1t sonchucicn bt the Lotk
h err z clusicn that the ““Legis]

;:ZZ?ZT]?;?;E on}-y an adr:",%nisnative agenc:cy ax:itr;
proac COP; effec;;_ovx.ief* exercising particular expertise
coL cope <tie vely with the pervasive problem of
un: \-ested‘i; tr;llnaéion. _.—’\.ccordingly, the Legisla-
e vested n ! e Commission. quite properly max-
o ‘EVHS; - d'} to 'remfedy. and hopefully eradicate
e bvils of tsc1’".m:1mat10n. . . The legislative man-
erally’ Seem; ﬁéo;éis;?gicgftg}e A'Ct b’e e
s seems 10 1 e ;:s view.”  Pennsylvania
Cemetery Associatiginzgf‘:si’oz? IVZS;L {“OHRC)S‘JG Toon
T o . , 306 A. 2d 8381

Su';’:;e(l‘gurt adopted as its own, the United States
ourt’s statement in Fibrebo :

reboard P -

gcté Cc_v'rp. . N.L.LR.B. et al., 379 U.S. Zngirl.gmd

- Ct. 398, 403-06 (1964) dealin o

. 111 . .
of the Taft-Hartley Act: £ With a provision

) , . y
Dne’"ﬂgib?ec‘):z;rcis {3’0\“&'61' is a 'b}-oad discretionary
one, Suble rcmod:,mlted _.]Udl,Cl:.'t] review. ‘The
e ahe administ‘- ¥ t'o palicy is peculiarly a mat-
o o .remgd.ﬁ.rame competence’ .., ‘In fash-
o mz .5,C1L .}us to undo the effects of violation
o géine’dl;e Bc:ar_d mus draw on enlighten-
ment c_wm rom expenence.’. .. The Board’s
qeer thatno}i be dlSIU.]‘de ‘unless it can be
o end: e; ord‘er 1s a patent attempt to
hoee E:,f_reot 1er than those which can fairly

ctuate the policies of the Act.’. | o
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The Court below ook note of Alto-Reste but con-

cluded it did not control the instant case. This con-

clusion can only be based on the Commonwealth
1zmages including

Court's belief that compensatory Gai

damages for the emoticnal distress cuffered by viola-
tions of unlawiul dizcrimination cannct fairly be said,
in the judgment of the Commission, to effectuate the
If this is indeed the Court’s

purposes of the Act.
As this

view, it does not fully grasp these purposes.
Court observed in Alto-Reste:

«“1y is bevond cavil that the Human Relations

Act was intended, by the Legislature, to protect

more than individuals unlawfully discriminated

against—of equal importance is the Act’s intent

that the public generally be protected from such

discrimination. . . Accordingly, it is . . incum-

bent upon the Commission to not only fashion

an effective remedy for the individual aggrieved,

but also to guard against and deter the same dis-

criminatory act from recurring, to the deiriment

of others within the same class.”

Surely an order that a respondent pay 2 victim
compensatory damages, both in terms of affording
redress to the acgrieved individual and as a mean
of deterring future discrimination by making it expen-
sive, has as much relevance to the purposes of the
Act as the record-kesping of the advertising provision
upheld in Alto-Reste. ’ ‘

One statement of the Court below is indicative of
its approach in reviewing actions of PHRC, in other
coces as well as the instant case, inclu

jregif:

ding Alto-Reste
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tiherity to astertain, end hence to awar ve 3 approval from’ the decisions of the New Jersey Su-

~ag "? ™ war . 5 . o
ases. : ard dam- 3 - preme Court In Jackson v. Concord Company, 233
A.2d 793 (1969}, and Zahorian v. Fiit Real Estate

1| e |

As Appella
S Appelant stetad in its iti
S..an statad in its petition for allowance

ddressing jtself
ressing itself to the '
Jreal. In addressing the manner in which

2w aprroaches PHRC cases: ’

anaitenizofti?jxéa:ha:e plr?blcm.here clearly is the
frparen: fen ul;,a.snéa mz}biht}' of the Common-
e phj]O;O hf-?: ob.\-'x_ously upon a different
Judiciel phi C phy, to n?qplement the legislative
Grective onstm'e this act liberally for th
=izhment of its purposes.” ) )

?

~ a = =22 ie5 cve p
h
,J]..:;c LC;IO]! mn Ih\.- btatute

This Court has heretofor adopted a broadl‘..r

sympathetic ¢ i
C;-if?nu ctic construction of the law against dis
minaion i o -
e pof::('j .has Interpreted the provisions
: ¢ pertaining to the i f
g 18 to emedial powers of
el C;;o?'bon C.ml Rights . . | with that hish
prga.ﬂirﬁm i c;.r.a!;ty which comports with t?le
smnent - social sionific i
: sig ance of
P nt ‘ its purposes
ICCts Lo we are morcover ~
e . cover warranied
II.-LEI Q a 1 ’ ('
gf ;N considerable weight on the constructi o
the statute by the administr e

charged by i
charg by the statute with the responsibility of

_— .

maiing 1t work., Grige

M g i C.‘CS V. Y res

U.S. 424, 433-434 (1971) Duke Power 401

ative  agencv

Agency, 301 A. 2d 754 (1973). Zahoricn, under a
statute with enforcement provisions virreally iden-
tical to those in our Act, upheld ihe authority of
the New Jersey Civil Rights Division to order a re-
spondent to pay compensatory damages for humilia-
tion, pain and suffering. Zahorian relied heavily on
Jackson. . :
“Tustice Hall [in Jackson] noted that the basic
question was whether the Legislature intended
to give such power to the director and that
although it was not granted expressly [by the
Act] it was fairly to be implied in the light of
the ‘broad language of the section’ and the ‘over-
all design of the Act.’. . . He noted further that
the term ‘include’ is to be dealt with as a word
of ‘enlargement and not of imitation’ and that
this was especially true where as in [the Act]
.t was {ollowed by the phrase ‘but not limited
to’ the illustrations given. . . . o
“Tustice Hall’s opinion in Jeckson stressed the
Jegislative intent to create an effective enforce-
ment agency which would serva towards eradica-
tion of ‘the cancer of Jiscrimination’ and whose
remedial actions would serve Rt only the intercst.
of the individual involved but also the public
interest.” , : -
In Appecllant's” briel to the Court below it was
pointed out that as far as it could bz determined,
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cmzission of $250.00 for the emotional distress
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guzge, . ., damages not to exceed $1,000.00."
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£1,000.00 maximum indicated a legislative deter-

ination to limit the size of the award, a limitation
the Pennsylvania Legislature did not ¢lect to impose.
This. limitation is clearly not relevant to the very
power of the agency 10 award damages for emotional

suffering. That: power was found by the Court in
the “including but not limited to” provision in the
Act, a clause identical to that in Pennsylvania’s Act.

In Williams vs. Joyce, 479 P. 2d 513 (Or. App.
1971), the language the Court relied upon to award
$200.00 for humiliation, frustration and anxisty was
not as close to Pennsylvania’s as the others cited above
but its thrust was clearly that of Pennsylvania's.

" The Oregon Act authorized its agency to require a

respondent after a finding of discrimination to “o.
perform an act . . . reasonably calculated to carry
out the purposes of ORS 505.010 to 695.110, elimi- |
nate the effects of an unlawful practice found, and
protect the rights of the complainant and other per-
sons similarly situated. .. : '

The Pennsylvania statute and the other statutes *-

cited were more specific in enumerating the kinds of
affirmative action their resﬁective commissions could
take “as, in the judgment of the Commission will’
effectuate the purposes of this Act.” Whether the
words are “effcctuate the purposes of the Act” or
“yeasonably calculated to carry out the purposes of
the Act”, it is submitted that the thrust is the same:

As the Oregon Court explained in Joyce:

A5 shown above, other state courts have.
recognized mental anguish as one of the effects’

he

R v AT e
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courts which have interpreted these provisicns, are

“including but not limited to.”" which follow the stat-

utory directive to the agency 10 “take such affirmztive
, :

- The words ‘‘compensatory damages” are included
in the remedial section of the New York Act, which
otherwise closely parallels that section of the Penn-
sylvania and New Jerscy ctatutes. It is submitted
that the mere inclusion of the words compensatory
damages is an invalid basis for dismissing the. New
York cases as precedent. The Zahorian court re-
lied heavily on the New York decisions. Prior to
Zahorian, the New Jersey Court in Jackson, supra,
interpreted its statute as providing for compensaiory
dameoges. The Court below, of course, has under-
pinned its holding on its. conclusion that Appellent
has no power to order compensatory damages of any
kind. : : o
The areument Appellant has made above on its
zuthority to order damages ior mental anguish applies
with equal force to the authority to award damages
of any kind. The underlying premise of the decision
is stressed, however, {0 convey the drastic and utterly
unrealistic implications of the Court Below’s inter-
pretation. Under that inierpretation, even precisely
meacurable out-of pocket losses such as the difference
in rent a complainant was forced to pay because of
the respondent’s unlawful refusal to rent, or a fee
paid to an employment agency by an unlawfully dis-
chareed complainant in order to obtain a new job,
would not be remediable. -

The Zahorian Court also relied heavily on another
mvemieing of the Now Tersey Act which is virtually
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identical to Section 12(b) of the Pénnsylvania Act,

which rezds in its pertinent part:

“. .. but as to acts declared unlawful by sec-
tion five of this act the procedure herein pro-
vided shall, when invoked, be exclusive and the
final determination therein shall exclude any
other action, civil or criminal, based on the same
grievance of the complainant concerned. If such
complainant institutes any action based on such
grievance without resorting to the procedure pro-

vided in this act, he may not subsequently resort
to the procedure herein. . .” ‘

The Zchorian Court concluded that a comp!aiﬁant
who invoked the provisions of the State anti-discrim-

ination act “would be barred from recompense else-

where and the [Jackson] Court suggested that it
might fairly be inferred from this that the Legislature

understood that the director had the power to award
such recompense.”

Clea:ly a court of this Commonwealth has the au-
thority to award damages for mental anguish to a
victim of unlawful discrimination. See e.g.. Everett
v. Harron. 580 Pa. 123 (1935). Indced it is well
settled that ““the existence of a statutory right implies
the existence of all necessary and appropriate reme-
dies.”  Swllivan vs: Little Hunting Park, 366 U.S.
229, 239 (1969). By its helding the Court below
would retain the statutory right but effectively de-
prive the complainant who goes to the Commission

and is thus barred from State Court of a necessary
remedy.

e _—
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Can it reasonably be argued th.at t.he_ I:et:g(;i_{?;r;
intended to discourage victims of dlSCTlfﬂln’aii o from
utilizing the machinery of ?hc very agency it ereae?
by investing the agency with less thin c;taisn ;é{fect
medial powers? Yet this would be the r;iam ? effect
of a holding by this Court thz‘it Appe abh-donly'
authority to order complete relief; .preguri:eﬁ‘i_ces 1y
the victims who are unable to obtain thff “Co‘m o
an attorney would go to PHRC. But tLi(s}iﬂm”re s
emphasized the clear intent of the ,?’D Sa{;pem_
create “an effective enforcement agency. S ;,Chesmr
sylvania Human Relafions_Comm!ss:on VS.

School District, 427 Pa. 157 (1967).

Federal Courts routinely a\vgrd' substax:ltlllazsc;?}:
ensatory damages for mental f'mgms‘n as mi b
Is'.jtar:tial Emnitive damages t0 v;ctims‘o.f UT}IQ\: 1;\ dis
crimination under Title V1T of the Cl\'.ﬂ ng};{; ;: i
1964. 42 U.S.C. 2000 et seq., and Title VA acs) e
rair Housing Act of 1968, 42 U.S.C. ?:601;322 el
as the Civil Rights Act of 1866, 42 U.S.C. 10ez,

1 i a
pellant believes that neither a State legislature nor

ai ; ad had
State court can foreclose @ complainant \..rh'o h gl
) <
his case determined by the State Commns_izg e
. i g avalle
> full remedial powers
has less than the fu il poy o
Federal Court from then going into Ff.d.l,lrla Soun
But assuming the complainant could sti che o
Federal Cou;t this is hardly an answer tod} iqioﬁ
L™ e N ‘ . '
structive impact the Commonwealth Court slt cc sion
! ive w
' RC's effectiveness. it W
vould have on PH ‘ e
;Et:dlef&h’ burden the respondent and 't}.\e cEamplau:V;l
by invur.ﬂ\‘-‘in-:f them in multiplicitous litigation as "
os 11'1nﬂcc=<;r31V' add to the federal case igad as we
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“ sumably its backlog, it would place the burden
n oz ai i ' ;
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fef;r: Jelhand un.doubtcdly many would resign them-
;m..:;i {i[t ¢ partial relicf the Commonwealth Court
ouid ailow. And (o the ext 1
xtent that respondents

not requir ' o)
o q}me‘d to fully compensate victims of unlawful
: serimination and are thus less deterred from con
inuin ir ' -

ing their unlawful conduct, to that extent the

very fundamental pur .
- purpose- o
thwarted. ' [ the Act would be

Finally ’s conciliation pre '
qe\-;:?l,]}’- PHRC§ conciliation program would be
COLLC{}: wounded if not crippled. The Commission

id hardly recommend to a complainant that he or

she e i I agr i
o NIEr Into an agreement, signing a release from
Crninging any subseque acti

o A nt cour i
ool q ourt action, for something

ra;;n?a]ly less than the complainant might in fact
c r“.qm.r:]nﬂl ad cohurt. bAnd respondents too would
as many already have, be far less read iliate
2 i ready , S8 / to conci

in gcod faith with a greatly wea / fond

(
o

kened as '
thev w y - agency than
they would with one with strong enforcement powers

‘.HX\QF only would the Commission be rendered dras-
:i.u.'i%?}.. less than effective; presumably the Federal
sivil rights enforcement agencies, the Equal Em lcr)a'

::«fr;ltqop.partunity Commission and the Depm'tgmtit-
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re now they defer complaints to an existin
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sumably be forced to process complaints in Pennsyl-
venia themselves. We can only speculate whether
they would be given the additional resources o cope
with this enormously increased case load. .

The federal enforcement agencies could not defer
cases to an agency without the power to order com-
pensatory damages. For as already noted, Federal
Ceurts in cver increasing numbers recognize that
the prime purpose of civil rights statutes, to end dis-
crimination, “will be best served if all the injuries
which are caused by discrimination are entitled to
Humphrey v. Southwestern Portland
Cement Company, 5 EPD §3501 (W.D. Tex., Feb-
ruary 1973). In Humphrey, the Court found a Black
worker had been discriminated against in violation of
Title V11 of the 1964 Civil Rights Act. The remedial
proirision of the statute is very similar to that in-the
Pennsylvania Act and includes the same “affirmative

action including but not limited to”" scheme. It also
nal provision that the Court may

recognition.”

contains the additio
order “‘any other equitable”

: Shel S : : ”» A
pichts und remedies providéd in this Title . .7 (Em-

phasis provided. ‘
1a et forth in a memorandum

L RO paliey v this reanrd
£ i1z Ofiee of State and

frean Peter €. Ribertoon, Director o
Affairs 1o the execeunlive directors of state and

Conannnity
crencies dated June 31073, Para-

Tneel anti-diseripingion
i
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praph B opraviless o

“Standards e Desianation: Dasically the stunelards

- fer deskmacion ns a U700 Aceney™ are simple. The law
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> remedies and enforeeusbility to Ti-
Rishts Act of 19617 g
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enforced by the 2
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relief which it deems ..
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E: priate. . In ordering the employer to pay $1200.-

damages for mental ancuish as well as $2500.00
C\:. loss of a chance to learn and gain experience, ths
curt articulated its rationale ir - rful
' ionale in these ‘er
comrt ' & powerful

iy
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. . . as the trial progressed it became ap-
parent that the psvchic harm which might a‘c-
company an act of discrimination might be
greater than would first appear. For tﬁe loss
of a job because of discrimination means mo;e
than’the loss of just a wage. [t means the loss
of a'sense of achievement and the loss of ~a
chance to learn. Discrimination is a vicious act.
It may destroy hope and any trace of seIf—resplect
That, and not the loss of pay, is perhaps tlhe-

injury which is felt the most and which is the-

greatest.”

he Court | ’ e
The Court in Bowe v. Colgate Palmolive. 416 F. .

’_i: 711 (?t‘h Cir. 1969), considering the above reme-
ciel provision of Title VII, said: _

'.‘Th1s granting of authority [to ovder such
affirmative action as may be appropriate] should
be b{'oad]y read and applizd <o as to effectively
terminate the practice and make its victims
whole. The full remedial powers of the Cou'r-t"
must be brought to bear and all appropriate re-
lief given.” ~ ' ' P

An e.wress provision for compensatory damages
a“d' punitive damages up 1o a maximum of S1 000.00
s %.nsfr!:)oraied into the Fair Housing Act of 19G8..
The United States Supreme Court in ;ones . ‘M(:yer,'

Argument - 23

592 U.S. 409 (1968). held that the Civil Rights Act

of 1866 bars all racial discrimination, private as well
as public, in the sale or rental of property. Sullivan
vs. Little Hunting Park, supra, estahlished that com-
pensatory damages may be awarded uncer the 1866
Act even though it contained no €xpress provision

for such compensation.

’ The Court in Caslt vs. Swifton Land Corp., 434 F.
2d 569, 572 (6th Cir. 1970), points out why remedies
short of compensatory damages would be inadequate
to the task of effectively combatting discrimination
in housing: )

“Neither the settlement of the parties as to the
rental of the apartment, nor the awarding of
costs and waiver of fees and security moots the
question of damages. 42 U.S.C. §3612(b)

(1968). Indeed Section 3612, with its pro-

vision for actual damages and punitive damages
up to a maximum of $1,000 per violation of the
Fair Housing Act of 1968, is a sirong congres-
sional condemnation of unlawful discriminazions
in housing. Such a provision prevents a land-
lord from following a willul patien of discrim-
ination or {rom resisting certain applicants and
withdrawing his resistance when the appiicent
seeks relief by court litigation, without an ac-
counting therefor.”

In Allen v. Gifford, P.H. E.OH. Rptr. 715333
(E.D. Va. 1973), in a cas¢ brought- under the 1866
Act, the Court awarded $3500.00 in mental anguish
damages and $3,000.00 in punitive damages 10 2
Black denied-a house although he eventually obrained
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iz. See also e.g., four cas i
‘ ) €.8., ses award ! ansui fa
cimages: Franklin v. Agostinelli lggﬂm?gg“imsh o s
}_31}:)1'3;30(\'","}'). Wash. 1971); Peop!es. v: l.)o;tof'?;r.
PH.EC ;};;)Rgrr. apx ;,575 (MD. Ala, 1971): Seator:
DA & ' Co., P.H. E.O.H. Rptr. 13 —"’ :
- fed . pir. u]J,DJO ~N.D.
> "19,2__1, and Steele v. Title Realty Corp 4(7'°
22 544 (7th Cir. 1973), el S F.

It mayv i j thi
ay be, in the light of this establishment without -

compensatory damages, also dep
the Commission to publish or offer any standard or
cuidelines utilized in fixing the amount of the award.
1t also concluded that in 7 amantakis the record does
ng of fact that the complainants
did in fact suffer mental ancuish as a result of the
unlawful discrimination—the refusal to rent to the

complainants because they were Black.

not support the findi

cuzstion i ; '
suzstion 1n the Federal courts of the right to com-
o B

psnsaiory itiv

3 tatqr} and punitive damages in civil rights cases

=at neither the Court below n L ure

cat :iip ; ‘h;l \,](;Jthf below necr even the Legislature
2 ninish the worth or the en

: e enforceability

e 01 ayye - . ) Of

those rlans. \TIn Gilliam v. City of Omaha, 331 Pa

tian_;?,; C.‘ 'F'l‘..‘?b' 1971), the Court denied jurisdie-

ivil rights case on the basis of an adequate

<

state remedy
eay. The Court ordered the Nebraska State

Commissi i
nission to consider the facts of the case and if

2oDronriate ..

ptii;;i;h; to aw?rd punitive damages even though
- amages were repug N <
- ; < ugnant to , .

tnder Nebraska law: ‘to public policy

(11 b '
\-ir‘dlii;;?:l:tg;n_d‘-ame?ges are necessary- to fully
nd : stitutional right, when that right.
:\‘ g.og.e a federal court, then such damages ;re
: ii;:eitag;?:’ccs‘sa.r}" vwhen t].wt right is before
 haie adn ;sna‘me coznfmssion or a siate
cou b.c ,1-[,;;‘?({036“-{! Cr‘onsfzmtional rights can-
court opinions Cc;u n oy state siafuies or staie
0 o . . K_en‘ v. California, 374 U.S.

Ths i3
Court below, after fecusing on the absence of

anv sracific i

any st cific authority under the Act to support tl

omimission’s ' a D _ o

C st power to ordar a res '
: orczr a respondent to pay

In her concurring opinion, Judge Blatt expressed

her view that compensatory damages including pos-

sibly damages for mental anguish would appear 10 be
a proper and effective way to effectuate the purposes
of the Act and to remedy the “eyils” of discrimina-
tion. She concurred in the majority Opinion, how-
ever, because of the absence of “the prior adoption
of proper standards by the Commission and of sub-
stantial evidence that an injury had been suffered for

which damages are appropriate.”

Judge Rogers incisively disposed of these concerns:

«As for the contention that the Commission
may make cxcessive, arbitrary or inconsistent
orders in this regard, the same possibility exists
with respect to jury verdicts. The simple answer
is that such orders of the Commission would be
subject to judicial review both- as to- the suf-
ficiency of the evidence or mental suffering and

as to'the reasonableness of the amount awarded.”, .

None of the courts previously cited even addressed
themselves to this issue of guidelines and standards.
Presumably Judge Rogers’ “simple - answer”  was

~taken for grantzd by them. In Rody v. Hollis, P.H.
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E.OH. Rpir. 715,019 (August 3, 1972),

the Supreme
Czurt of Washington, in denving the challenge to the

power of the Washingion Siore Comimnission to award
damages

frz= from discrimination,” stated:
“The Legislature must provide standards or
guidelines which definz in general terms what s
to be done and the instrumentality or adminis-
trative body which is 10 accomplish jr.”

Certainly, the Pennsylvenia Legislature defined in

eneral terms what is to be done by PHRC, the in-
strumentaliiy it established to accomplish it.

The Rod court ¢ontinued:

“We believe it is perfectly clear what the
award is to be for: the only discretion left to
the hearing tribunal is 1o determine the amount
of the award. And where the purpose of the .
award is made clear—to provide . demages for
loss of the right to bz free from discrimination
in housing transaction—it is clear by implication
that the amount of the award is to be adjusted
to accomplish these purposes.  Standards to
guide administrative action need not, and can-
not, be perfectly specific. This is particularly
so where the power which is exercised is qtmsi_-
judicial in nature, as in the instant case. Judicial
power is treditipnally and of necessity largely
discretionary and stendardless. The judicial
process operates upon individuals and, in so

doing. antempts to treat them as such. All that =

can. and shouki, te done is to d=fine the conduct

€5 up to S1,000.00 “for loss of the right to be .
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sought o be nunished, or the .myurﬁy tobiel;:li?zs
sneated. set out the normally accepta
p;nfr‘f*mf-nt or compensation, and then allow
?hepadjudicativc body to deterr.mnebt%le:j al;‘sir:‘,
priate punishment or co'mper:;satlond \t gipﬁ;m;i
general principles of morality and tra
concepts of justice.” _—
As to the necessity of a record of S?%St?n;livlich
dence that zn injury had b.een suff‘exed tothc Omﬂ_
damages are appropriate, itlls. supmxtt; aCiVil .
set thbat the mere wilful de'pnvatlon ?i af o
should, without more, sustain an awar E: (;ton nsa
tory damages. Note the State of Was l?bthe il
Daeges up 10 9100000 for U o 0
ree from discrimination. ‘ it s termy
tcioa:leaies for mental.ang%;is? odr e;;;r;p;:(ri:;;{ 12::‘:1:1]]?
' ces, it is well established u ederal
ﬁ???}iqzs,eisl of the law this right [cn'ﬂdr!%];t,e;ﬂ;cr}é
. fig’h‘ e Sof \;aélé;lsgia‘[t};s; 0? rilt \iitheut
sumed from the wrongtu !
E\r'(';dence of actual loss ot; mon?;, {)frgﬁ;;;g c;r6 Oar;:y-
e T e "y '
Olhe%galz}ii!e(;i‘.nglél9;‘. a);initive damages have
?1:123::1uem1vL been awarded in civil rights caslv3§ t\;:;:i;
no proofhof actual damages was offered on tlae heory
that damages are presumed as well ac c;r: hgee e_gj
that this is necessary {o protect lhe-lﬁ (; 1%5):
Batista v. Weir. 310 ¥. 2d 74 (.n(];t gi.r 1963)"
Caperci v. Hootoon, 397 F. 2d 799 (Is .

cert. denied, 3935 U.S. 940 (1968); Solomon v. Penn- -

1)s
svivaniz R.R., 96 F. Supp. 709 (S'.D. I\i.Y. ;_251 )F
Washineton v. Official Court Stenographer, , .
Supp. 945 (E.D. Pa. 1066} .

-
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In Batista, the following language of the Court:

although in the context of punitive damages is equally

aprlicable to a consideration of damages for mental

anguish. '
r
(X} r P .
But if it'be once said that such additional
damages [punitive] may be assessed against the

wrongdoer and when assessed may be taken by :

Jthe plaintiff—and such is the setted state of the
fedef“al courts—there is neither sense nor rea-
son 1m the propositicn that such additional dam-
ages may be recovered by a plaintiff who is able
to show that he has lost $10.00 and may not
be re:covered by some other plaintiff who has
sustained, it may be, far greater injury but is

unable to prove that he is poorer in the pocket

by the wrong doing of the defendant.”

1 Cqurts have recognized the enormous emotional
aarm inflicted upon victims of unlawful discrimina-

uon. Expert testimony has been submiited and is

available to corroborate this. Sce e.g. Brown v. Board
o{ Education, 347 US, 485 (1934); Simpson &
}'mafler, Racial and Cultural Minorities, Daqe‘ 217
(1958). The kind of discrimination hercin"int.'o‘]\?ed
zl}e' denial of a place to live because of race, is z;
vicious and evil act. Courts, and- ad_rﬁinist,rati\.'e'
“4gencies, may project, without being reckless, the
inevitable impact of such an ugly deed upon it; vie-
nm. It is submitted that the bare testimony of the

complai ‘ i -
Plainant. Lewis Thornton, that he was “upset”

v . . . :
0 er‘ the refusal to rent s sulficient to sustain a -
nominal award of $350.00. ' o

Argument - | 29

Appellant’s position is that the size of an order to
pay emotional damages is & question of fact for the

- fact-finder to be determined by the facts and circum-

stances of -each case subject, of course, to judicial
review, as to whether there was an abuse of discre-
tion. _

In Zahorian, the New Jersey Court in upholding
the avard of $750.00 for mental anguish, confined

~ the agency’s authority to an award which “truly con-
stituted only ‘incidental relie” . . . rather than “. ..

where because of the severity of the consequential
injury and the extensiveness of the claim, the item
of damages has become primary and the other relief
incidental.” '

The Court appears to suggest that where the com- .

plaint involves a claim of serious and permanent.
physical or mental disability which would “entail
extensive adversary litigation, it might be better re-
served to traditional court proceedings.”

It may not be possible to categorize the issues and
claims involved in a discrimination case neatly as
involving either an incidental or a primary damage
claim. In every case the Commission, in fashioning
a remedy, looks to what must be done to climinate
the unlawful practice involved but also seeks, to the
extent it is possible, 10 make an aggrieved complain-
ant whole. Nevertheless, it has no quarrel with
leaving to the courts the rare case apparently contem-
plated by the Zahorian Court. Presumably that Court
was referring to a case where the claim of serious
and permanent phyzical or mental disability is mani-

festly attributable to the unlawful act in question -

- e g e e e
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manifest and capable of being diag-
=] r 1 - . ] hc;
‘2 o1 being sircngly confirmed by a

Realizzieallr oy B >
saealy, many Blacks who complain to the

CG[ MITHIEE O ] a5 ]!a&e h(..\.. ;)\,1 1a lE: ] \
3 11531 i in 3 \
n s ¥4 I‘I o O\thajl

scarred by en act of discrimination, but seldom is
there manifesied the direct injury flowing from th
act fmd capable of being medically dia;no‘:ed ang

: o | X A

cConf.rr:._Us!. There is no realistic possibility that the

orimizsicn would enter an award in a sun; remotely
commensurate to the damage which mav in f <
popenLr v in fact have

—eall
Aroellart

o s P,Mvij::i:s that this Court affirm its power
to or °r compensatery damages, including the kind
Jerem in guestion, and to h -
ne eisar_v for it to effectuate the cenrral purpose of
_the Act of ending recial discrimination.
is concerned that the imposition of an arbitrary tok

ceiling on amounts which it can order a res 'ondfn
‘0 pay would render the power ineffective a;i d o
rent 1o acts of unlawful discrimination. here the
{acts ::-f Cne case may appear to justify only a nominal
award, those of another may jusiifs one substanti I;'
nigher, and it should be clearly imo on evers
potent  dise

i
take hij

ressed upon every
al r‘es?ondem that if he cizcriminates, he must
§ victim as he finds him. - ' |

. én Ph.’RC‘l'._ Straw, Appellant’s order was a nore
:d ~f:tz(_l 55500.00 to compen:ate the comnlaina;lt
ffd IC;;;: ”rin?m_al anguish, hum'i]iation, inconx"enienbe
énd 1sreption of normal family life” swhich she ex-
,Ln:?cec s a result of respondznt’s refusal to. re;zt

1

"0 her baeause 2r
use of her race (Record, Final Order. para
e N }Jul .

e

affirm it in those terms -

Appellant

Where the - |

e Y P — S
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5). Substantial evidence in support-of the damages
found by the Commission was introduced in behalf
of the complainant (N.T. 31a-33a) and was reflected
in the Findings of Fact (Record, Findings paras. 10-
12). In Pennsylrania Human Relations Commission
vs. St. Andrews Development Co., Inc., the third case’
decided on the same day by the Court below in which
PHRC'’s power to order compensatory damages was:
involved, the order was to pay the two complainants
$750.00 each for “‘mental anguish, humiliation and
embarrassment”. The Commission found that the
respondents had refused to rent an apartment to them
and to the younger woman’s son because of their race,
Black. The finding of mental anguish was supported
by strong testimony of the complainant, Geraldine

" Cobb, including the following:

“Q. Miss Cobb. getting back to the time you

were rejected, could you relate to the Commis- -

sioners how you as a person felt?
A. How I felt? -

Q. Yes.

A. About us being rejected?

Q. Yes.

A. 1 was very hurt, myself. T was upset.

Me and my mother both, we both wanted to live
out in the Governor's Place, and my mother

has a heart conditon, T think this kind of .

weighed on her heart.

ecause she did worry
about it a lot. . . ‘

o Q. Did it affect your day to day conduct?

A. 1 think both of us it affected. We were
both irritable.  And frustrated. We neglecied

P T .
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my livie orother. At the end of the day, she

'+ Jine che didn't want 10 be bot“arcd She
just worrizd obout the situation. '
Were vou very close to your mother?

gy ha\:e affected you as well?
A. Verv'much so. _
Q. And this did bether your mother?

A.  Yes.
Q. What about Darian, the youngster? Your
brether? '

A. Well, usually, Darian goes to bed about
©:00. Around the time we was rejected, my
mother seemed to spend this time with him.
She would spend this time. [ would say what is
wronz. Why wasn’t Darien in bed. She was
worrizd ebout the apartment. Whether we
would get it or not. '

This weighed on both of us.”

Clezrly there was no basis for the Court below

savingz. as’it did in footnote 4, that the records of

ths c‘:zera:t cases “fail to disclose any distinction or
2sis for (me dispdrity in the respective awards.”

Respectfully submitted,
SANFORD KanN
General Counsel, Pennsyl-
vania Human Relations
Conimission
Atutorney for Appellant.

Arnd things that would have affected her,
I

it
wl
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3% Orizicns of the Commonwecith Court
Grinicn by Judze Kramer, August 14, 1973:

Thi< is an appeal {from ar Order of the Pennsy-
Ivzn H' :‘.:r Relations Commission (Commission)
Cz3 d No kor 27, 1972, in which George Zaman-

t2xis and B sdiz Zamantakis, his wife (collccmdy

ferred 1o as Zamantakis) were ordered to cease

of the Pennsvlvania Humzn Relations Act (hercin-
ef:er referrzd 10 as the Act), Act of October 27, 19353,
P.L.744,2samend=d, 45 P.S.§955(h) (1).! Zaman-
tzxis was zlso ordered by the Commission to pay to
Svivester Thornton and Willis Thornton® (Thorn-

Y “ih= sum of $250.00 [each] in order to com-
pensate them for the mental anguish and humiliation

/.....

which theyv experienced as a result of the [Zaman-.

tzkis'] unlawiul discriminatory practices.”

*On Julr 2, 1873, the Pennsyivania Supreme Cowrt filed
an wpinion It the case of Ao Reste Purk Coinctery dssucia-
tiniv v Ponsyteanin Hitinan Eclations Commission, 453 Pa,

121, Al (1973, affirming in part and reversing,

it rart 2n < Linion of this Court at 7 Pa. Commonwealth Ct.
2050265 A2 618 {19725, We have carefully reviewed that
Suprewe Court opinion and eonclude that it is not controlling
i the rexult of this ease.

*TLe orizinal eoruplaint and the awendad eomplaint filed
with tle {_u'- suwsien were signed only by Sylvester Thern-
ton. A1 the beginming of the hearing, hefure the Commnission,
ihe atverney fur the Comunission arally moved o amend the
creipleint o as to inelude the bruther of Syivester. namely
Wilkiz Thornton, as a complainant. Counzel for the Zaman-
tairis did not oppose the adding of Wilhis Thernton as a com-
pleinzaz.  The record, howewver, diseloses that pleadings
{erupiaint . wwere never physically amenled, and no com-
plzint wus «ver signed or acknowledged by Willis ‘Thornton,

an2 desist from committing any unlaw{ul and dis-
criminatory practices as defined in Section 5 (h) (1}
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In appezﬂing to this Court, Zamantakis has present-
ed only the question whether the Commenwealth com-
mitted an error of law by going beyond the scope of
its statutory authority in awarding compensatory dam-
ages to the Thorntons in the stated sums for “mentel
anguish and humiliation.” Zamantakis has not ap-
pealed from the findings and conclusions of the Com-
mission that Zamantakis committed an unlawful dis-
criminatory practice in violation of the Act.

The facts are not in dlspute Zamantakis owned
and operated an apartment house, and advertised in a
local newspaper for the rental of a four-room apari-
ment as (ollows: . “Folk St.—4 rocms and bath, air

conditioning, wall-to-wall carpeting, $130 plus utili-
ties. Adults. 252-3836.” Without going into any’
great detail, we need only say that the record supporis
the Commission’s findings that Zamantakis refused
to rent the advertised apartment to the Thorntons
because of their race and sex. Among the 22 find-
ings of fact by the Commission, No. 17 is pertinent’
to this Opinion, and it reads as follows: *17. Reel-
izing that they were being denied the opportunity to
rent the apartment in question in part at least because
of their race, the Thorntons felt humiliated. Mr.
Willis Thornton, who had recently returned from
Vietnam, was, in fact, quite upset to find that thez
freedom for which he had fought wes being denied
him here in the United States.” - In the Commission’s
conclusions of law, we find: 3. The Complainants,
Sylvester and Willis Thornton, are each entitled to
receive compensation from the Respondents for the
mental anguish and humiliation which they experi-
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erncad as the result of the discriminatory treatment in-
fiicied upon them.” The two paragraphs of the Com-
missicn's Order which are before us read as follows:
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ar.:s the sum of $2359. OO in order to compensatc them

fer the mental anguish and humiliation which they.

T

e:-;periencec. as a result of the Respondents’ unlawful
dL-anm?’or\ practices

£

3. Pa}'ment of the above amount shall be paid
by the Respondents Georgs Zamantakis and Bessie

thﬂwralﬁ-. within 30 days from the date of this

~

) d rwil interest to accumulate at the rate of 6 per
nt per annum in the event said sum is not paid dur-
ing this period.”

~As stated in the Act (43 P.S. §960), our scope of
review is governed by the Administrative Agency Law,
~Act of June 4, 1945, P. L. 1588, as amended, 71 P.S.

§1710.1 et seq., whereby we are to determine whether

~the Commission’s adjudication “is not in accordance

with Jaw” or whether “any finding of fact made. by

the agency and necessary to support its ad]uduauon'

is not supported by substaniial evidence.” See also

Vilkinsbiirg Sehool District v. Human Relations Com-
nission, 6 Pa. Commonwealth Ct. 378, 295 A. 2d
€09 (1972): Pennsylvania Human Relations Com-
1;::'55:'0:1 v. Chester School Disirict, 209 Pa. Superior
Ci. 37,224 A.2d 811 (1966)* In view of the fact
.hal Zamantakis has raised only the questicn of
whether the Commission has eueeced its stalutmy

3 Modified. 427 Pa. 157, 233 A, 21 2‘40 (I‘]G:)
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authority in the awarding of compensatory damages,
for ‘the purposc of disposition, we need not look to
the record to determine whether or not the Commis-
sion abused its discretion in its {indings of fact.

In support of its contention that it has the statutory
power to order compensatory damages, the Commis-
sion points to Section 9 of the Act, 43 P.S. §939.
That section reads as follows:

- “If, upon all the evidence at the hearing, the Com-
mission shall find that a respondent has engaged in or
is engaging in any unlawful discriminatory practice as
defined in this act, the Commission shall state its find-
ings of fact, and shall issue and cause to be served on
such respondent an order requiring such respondent
to cease and desist from such unlawful discriminatory
practice and fo take such affirmative action including
but not limited to . . . leasing specified commercial

housing upon such equal terms and conditions and .

with such equal facilities, services and pri"ileﬂes C
to any perscn dl\!..!hﬂ‘l‘i!l"(l against or all persons as;
in the judzment of the Commission, will cf [ectuate

- the purposes of this act. , . .

“The Commission shall establish rules or practice
to govern, expedite and cffectuate the foregoing proce-
dure and its own actions thereunder.,”  (Emphasis
added.) .

The Commission contends that Section 9 authorizes

it to take “affirmative action.” As we read (hat sec-
tion, the Legislature authorized the Commission to or-
der the “respondent . . . to take such affirmative ac-
tion.,” '\Ve beheve that there is-a real difference here.
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1
1

I7 we could find in the stﬂ'ulg authority in the Com-
rmissicn o ascertain damages, or even to impose puni-
tve or oo mpensatory da“ﬂ"-*es upon a respondent,
tzen we vould uphold the Commission’s contention
=at it could order respondent to pay such damages as
zilirmative action. However, absent such legislative
l::g:;_:e or clear infent, the Commission may order
a responc ent only to take such affirmative action as
cuided by the statute, e.g.. the leasing of an apart-

1

m2nt 10 the complainant upon equal terms and con-

rzent is the absence of any specific legislative author-
iy to azceriain, and hence to award, damages.

A reading of the dedargnons of policy found in the
i, 43 P.S. §§952 and 953. indicates that the legisla-

2

CTve p::—p se 1s to provide and foster equal opportunity

for all persons to (among other things) lease an avail-
g

le ¢w Umc' place regardless of his or her race, color,

religicn. creed, ancestry or sex.  Also included within

the pretected class are persons who use guide dogs be-

caze of blindness. The Commission’s zeal to utilize
effective methods of enforzing its orders so as o ac- -

compiish the declared policy of this Commonwealth
is commendable. The problem. however, is that the

cmimission. as a regulatory agency, cannot go bevend
the powers given it by the Legislature.  As the Court
szid in the case of Pennsvlvania Iwman Relations
Comission v, Brucker, 95 Dauph. 8, 17, 51 Pa. D.
& C.24 5869, 381 (1970):  “It is well settled that an
elmiristrative ‘body such as .the Human Relations
Cominis i on ts exercising powers delegated to it by

the Lzzisloture. and that it is limited in its powers 0

diziens. The missing link in the Commission’s argu-,
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those granted. In re Pesogrelli's Restaurant Liquor

License, 191 Pa. Super. 320, 156 A. 2d 540 (1959);
Sanitary Water Board v, Glen Alden Corporation, 83
Dauph. 108 (1964). It is equally well settled that
courts should not interfere with the actions of govern-

mental bodies or administrative tribunals in absence -

of an abuse of power. Sce Goodman Appeal, 425
Pa. 23, 227 A. 2d 816 (1967). These principles of
law are to be ap\phed in reviewing actions of the
Human Relations Commission. See Pennsvlvania
Human Relations Commission v. Chester School Dis-
trict, 85 Dauphin 18. 40 D. & C. 2d 493 (1966),
affirmed in 209 Pa. Super. 37,224 A. 2d 811 (1966),

and modified in 427 Pa. 157, 233 A. 2d 290 (1967).".
The Court later said: “The Legislature may grant.

tribunals broad discretion in the anplication of stand-
ards, but these standards must be limited in.scope
by provisions in the statute. Pesognelli's Liquor Case,
supra.” 93 Dauph. at 18, 51 Pa. D. & C: 2d at 382,

We fully recognize that -our -Supreme Court in the
cases of Alfo Reste Park Cemetery Association v.
Pennsvlvania Human Relutions Conunission, 453 Pa.

124, A.2d (1973) and Pennsylvania Human
" Relations Commission v. Chester Scheol District, 427

Pa. 157, 233 A. 2d 290 (1957) laid down the prin-
ciple that the Commission should be given broad dis-
creticnary power to make its orders effective. A
carcful reading of those cases, however, does not
permit us to extend the discretionary power of the
Commission beyond that authorized by the ] egisla-

ture. The Chester School District case hichlights the.

problems presented by this case. The deprivation

PR
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cf an equal opportunity to education also creates
meantal anguish in minority stedents, and the damages
could be inflinitely greater than the possible damages

sulting from a discriminatory refusal of a lease. If
the Commission’s position is upheld here, could it
crder a school district to pay hundreds or thousands
of dollars in compensatory damages to each of the
. thousands of minority students in the Chester School
District? We can find no such statutory authority.

Qur rzading of Section 9 of the Act, 43 P.S. §939,
2zds us to conclude that the Legislature has author-
zzd the Commission 10 issue a cease and desist order
rom unlawful discriminatory practices, and also has
given it the power to order the culprit to take addi-

._,-. »«l- t--l

tional affirmative action on leasing discrimination up-
cn such equal terms and conditions as. will permit the

Commizzion to effectuate the purposes of the Act. In
carrying out that power, the Commission is directed
by that same section of the Act to establish rules to
govern, expedite and effectuate its procedure and ac-
ion. No such rules relating to damages have been

D.

ihn

atutory power in the Commission to order coms-
gnsatory daomages for mental ancuish and humilia-
ten as a result of leasing discrimination.  Unlike
1p10\mcnt dxccnmmatron where Section 9 permits

2 Commission to reinstate an employe with back

:, 1

ay {a readily and reasonably ascertainable stallsuc),' )

the statute is silent as to any provision for hemiliation

27d mental anguizh compensatory damages (a nebu- -
lovs ascertainment, at b 2st) in leasing dlscnmmdt]on

isclosed.. Nowhere in Section 9 do we find any.
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In a comparable matter, this Court in the case of
Corder v. Civil Service Comnission, 2 Pa. Common-
wealth Ct. 462, 468, 279 A. 2d 368, 371 (1971),
stated:  “We note in passing that the appellant, in
her brief, has requested punitive damages for her
‘embarrassment and heartbreak.” We find no statu-

tory basis for this request and thercfore her argument

is without merit.” Funhcrmore,\-this Court rccently
said in Alto-Reste Park Cemetery Association v. Penn-
sylvania Human Relations Commission, 7 Pa. Com-
monwealth Ct. 203, 298 A. 2d 619 (1972): “The
Commission in requiring a formal public letter of
apology went beyond the scope of its delegated au-
thority. Interpretation of the term “formal public
letter’ is subject to a variety of personal subjective
notions. I recognize that the act allows the Com-
mission to require a{firmative action to implement
its effectiveness but a requirement such as we have
before us in Paragraph 4 could well lead to varied,
arbitrary, and even oppressive orders under the guise
of giving proper effectuation of the purposes of the
Act.” (Emphasis in original.) 7 Pa. Commonwealth
Ct. at 209-210, 298 A. 2d at 623.

Our holding on Pcragraph 4 was alfirmed by our
Supreme Court in Alto Reste, supra, for the reason.

that the Commission was attempting to achieve ends
other than those which can fairly be said to effectuate
the purposes of the statute, - '

The issue of whetker thc Comniission can award

comnensatory damages is one of first impression
in this Commonwealth. In view of this fact, the
Commission had Iaid great stress on the law of other
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Jjurisdictions.  Our research into the cases the Com-
missien cited permits us to conclude that in Oregon,
.\Z;ss ich f:.s tts and New. York, there is some siawitory
authority [or the human relations authorities 1 award
dun‘;agcs. Admiuedly, the New Jersey stature is sim-

ilar to ours, and is silent on damages. - However, in
the case of Zahorian v. Russell Fitt Real Estate

Agency, 62 N.J. 399, 301 A. 2d 754 (1973) cited

by our Commission, the majority opinion refers to ..

“minor or incidental awards” “justified by the evi-
dance.” We find thc New Jersey result to be con-
fusing and unacceptable under the Pennsylvania stat-
ute.

As we view our role in this case, on this issue, we
must determine whether our Legislature intended our
Commission to award compensatory damages for ““hu-
‘miliation znd mental anguish.” We first note that in
the Pennsyvlvania statute, there is no specific legisla-

tive language authorizing the Commission to award

such damages. Neat, we note that the statutorily
providéd proceeding is directed to be expediticus and
informal, as arc most administrative procedures,
There are ncne of the formal trappings, evideniiary
p rotections, and strict procedures of a court of law.
additicn, the members of the Commission ncces-
:—.ri]_\' need not be trained or learned in the law. As
o often happens in an administrative proceeding. the
Cemimission and fits emploves are the investigators,
the prosccutors, the judges and jury. Or balance,
this results in an unduly heavy force on the side of
the rropopents of damages. Traditionally. damages,
in this Commonwealth, have been a matter for courts

|--|

"

o
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of law, under an adversary system of justice, and
thercfore unless the Legislature clearly autherizes the
Commission to award damages we cannot extend to
it such authority by judicial {iat, nor can we broaden
the scope of the Commission’s authority into a full-
scale lawsuit. See 43 P.S. §960.

Even if one could find statutory authority in the
Commission to award such damages. the record in this
case does not support the Commission’s order. We
have carefully read the entire record. We note with
interest that the Commission has seized upon one
short (nine lines) statement of Willis Thornton, in
the record to the effect that he was “upset” over be-

ing refused the rental of the Zamantakis apartment :
as the basis for its conclusion that both Thorntons:

were entitled to compensatory damages. The words
“humiliation” or “mental anguish” are not found any-
where in the record except in the Commission’s ad-

“judication. Sylvester Thornton did not mention his

personal feelings at any place in the record. A read-
ing of the record also discloses an absence of any sup-
port for the Commission’s determination of the 3250

figure. The Commission has not pointed 10 any statu-
‘tory or regulatory guidance or standard for such dam- -

ages. The Commission has not presented any reg-
ulatory rule, regulation or standards for reaching its
conclusion. We must cencluds that the Commission’s
determination of the $230 figurs was arbitrary. «If

-regulatory agencies are permitted to utilize their phil-

osophical and sociological thinking and feeling as the
basis for compensatory damages, any time a citizen

violates such legislation. only chzos can result, The
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Commission’s standard or basis for a S25 or 8250, or
325,000 humiliation or mental anguish is left to one's

imaogination.® Due process of law requires that our

izens be notified and fully advised of what is en-
tailed in a regulatory agency hearing, Under the
rrocedure used by the Commission in this case, a
citizen is not afforded any protection during the hear-
ing 1o permit him to mitigate or defend against the

ci
i

imposition of compensatory damages.. The incon- -

sistency of the Comumission is highlishted when we

ratice that in its Finding No. 17, quoted abave, only
“humiliation” is mentioned, vet in its final order, the °

Commission awards compensatory damages also for
“mental anguish,” which is not supported anywhere
in its findings. o

In summary then, we conclude that thé Commis-’

sion committed dn error of law in awarding compen-

satory damages to the two Thorntons for humiliation
and mental anguish. We therefore

Order

And Now, this 14th day of August, 1973, final
order of the Pennsylvania Human Relations Commis-

* Filed simmltaneously herewith are two similar cases where

the Commission awnrded compensation for humiliation, cte,
In the case of Straw v. Pennsylvania Human Relations Come
el Noc 16 OO 197D B awerded 3500 and in S An-
crews Docclopment Company v. Pcunsylvania Ihonen Rela-

flons Com.nission, No, 32 C.D. 1973, it awarded £750 to the -

esiate of a deceased complainant (who did not sestify) and

for which there was nn personat representative, and $750 to

ancther claimant. The records of these three cases fail to

diselose any distinetion or basis for the dispirity in the re-

spective awards.
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sion dated November 27, 1972, in the above matter,
Paragraphs 1,4, 5 and 6 are affirmed, and Paragraphs
2 and 3 are set aside.

Concurring Opinion by Judge Blatt:

While T concur with the result reached herein by
the majority/ I cannot agree that the Pennsylvania Hu- _
man Relations Commission (Commission} lacks any
power whatsoever to award compensatory damages to
victims of a discriminatory practice which is in viola-
tion of the Pennsylvania Human Relations Act, Act of
October 27, 1955, P. L. 744,43 P.S. §951 et seq. As
our Supreme Court has recently noted in Pennsylvania
Human Relations Commission v. Alto-Reste Park
Cemetery, 455 Pa. 124, = A.2d (1973), the

‘Legislature has “vested in the Commission, quite prop-

erly, maximum flexibility to remedy and hopefully
eradicate the ‘evils’ of discrimination. . . . The leg-

_islative mandate that the provisions of the Act be

‘construed liberally’ . . . serves to reinforce this view.”
(Emphasis added.) 453 Pa. at 134, A.2dat .

The statutory basis upen which I believe that the
Commission may assess damages is Section 9 of the
Act, 43 P.S. §959. This section provides that, if the
Commission should determine that a respondent has
engaged in or is engaging in eny unlawfu! discrim-
inatory practice, it shall order such respondent “to
take such affirmative action including but not limited
to . .. [several specific courses of action] as, in the |
judgment of the Cotnmission, will effectuate the pur- -
poses of this act. . ..” Tt seems reasonable to expect
that one such affirmative course of action might well
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<nt of damages to a complainant who has
d by a respondent’s unlawful discrimina-
Indeed, this would appear to be a clearly

- proper and effective way to effectuate the purposes
of the Act and to remedy the “evils” of discrimina-

tion.

I believe, for ecxample, that it would be apropriate
to award sueh damages in order to reimburse com-
plainants for out-of-pocket expenses sustained as the
esult of an unlawful discriminatory practice, as in
a case whare the complainant lost a day’s wages or

incurred heavy travel expense to answer an advertise- .
to {ind that the owner would not rent to.

Tent onit
him for some discriminatory reason. Nor would I

rule out the possibility of compensation for mental
anguish and humiliation.

I 2lso believe, however, that there are two condi-
tions precedent to the award of any such damages by
the Commission: (1) the prior adoption of proper
standards by the Commission, and (2) the introduc-
tion of substantial evidence that an injury has been
suffered for which damages are appropriate. Neither
condition, of course, is present in this particular case.
Certainly thc Commission has not established any
intelligible standards regarding the basis on which
dameges are aseessed.’  And, as the majority has cor-

rectly indicated, there has been no evidence presented

1 Q¢e, Struw v, Penusylvania Human Rclatinns Commission,

10 Pa. Commanwealth Ct. 89, 308 A. 24 619 (1973), and S,
Anidrews vydopment Company v, Peansplvania Humaa

Reloiions Commission, 10 Pa. . Commenswealth Ct. 123 293

AL 23693 4197RY.
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that the complainants have suffersd a compensable
injury as the result of any unlaewitl dlscnm'nator}
action of the re\pondents.

/ - P— - s
Concurring and Dissenting Opinion by }udve
Rogers: .

I respectfully dissent from the holding of the ma-
jority that the Human Relations Commission is not
empowcred to award compensatcry damages to vic-
tims of illegal discrimination. Secticn 9 of the Penn-

sylvania Human Relations Act empowers the Com- |

mission upon a finding of an unlawful discriminatory
practice to order the offender “to take such affirm-

L3

ative action including but not limitec to hiring, rein-,

statement or upgrading of emploves. with or without

back pay, admission or restoraticn 1o membership in

any respondent labor organization, or selling or leas-

ing specified commercial housing upen such equal |

terms and conditions and with such °qu9l facilities,
services and privileges or lending money,, .
the judgment of the Commission, will effzctuate the
purposes of this Act. . ..”" Act of Ocrober 27, 1955,

wealth sought to be carried out by the Act is. infer
alia, that of assuring “cqual opportunities to all in-
dividuals and to safeguard their righis . . . to secure
commercial housing regardless of racz. color, religious

creed, ancestry, sex, . . . or nationel orizin.”” Scction

. as, in.

~P.L. 744,43 P.S. §959. The policy of the Common-

2 of the Pennsylvania Human Relations Act, 43 P.S;_

§952.

1 can conceive of no affirmative action which the

Commission could erder. which would better effec-
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tuntzothe cenirol surpose of 1z Act to end racial dis-
srimineriineihun that of diresting the viclator to pay
COTUAZET W ZEriinioupon wohom injurics have been
inflizzes. VWL the abandonmient of the requirement
i D s a precondition to recovery for
b suffering by Niederman v.
261 ~\ 2d 84 (1970y,
in human reIattons
.not be unigue, As
2 contentiza that the Commission may make
255 ry Or inconsistent orders in this re-
gard. the szme possibility exists with respect to jury
verdicit. Tre <imple answer is that such orders of
\

the Commission would be suliect to judicial review

g
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both es 10 the sufficiency of the evidence of mental
suffzrirz and as io the reascnableness of the amount
awarled. Iz short, 1 believe ihat the Legislature has
auitrrized crders of, comperzatory damages by con-

< thz Commission the power to order the
eking of affirmetive action 1o effectuate the purposes

The Suprame Court of Pzonsvlvania has twice in- -
strucied the: the Coimmission has been invested with. .

orary povers. It is my opinion that
the awzrd mads in ihis caz2 is consistent with the
1St "Jd P 'ﬁ\hmm Himnan Rela-

sons Commiission v. Chester School District, 427 Pa.

_.
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Padikioue! regvns for my --“clmmn are fully expres-ed

wd =xroundsd ie oks eourt's opinion in Zahoriun v. Russcll
gru(' 1. B2 '\.J 399, r)n]_ A23 754 '{qu.r}

'_-‘. 2ioms Act.

ute is periinently identical to the Penn--
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157, 235 A. 2d 290 (1967); Alto-Res:e Park Ceme-
tery Association v. Pennsylvania® Hun:an Relations
Comuitission, 435 Pa. 124, A. 2d (1973).
In the \instant case, however, as the majerity ob-
serves, there is no evidence whatscever of the effect

of respondent’s conduct upon Sylvester Thornton. I

agree, thercfore, that the order with respect to the pay-
ment of damages to him is not suppoe Awd by the rec-
ord. I would affirm the order requirirg the pavment
of the modest sum of Two Hundred and Fifty Dollars
($250.00) to Willis Thornton for the mental distress
caused him by the respondent’s unlawful conduct.
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Pe:ition Jor Allowance of Appeal

IN THE SUPREME COURT OF PENNSYLVANIA

Allocatur Docket No. 99

George Zzmantakis .and Bessie Zamantakis,
N . Appellants
Vs. '

Commenwealth of Pennsylvania, Pennsylvania
-Human Relations Commission,

PETITION FOR ALLOWANCE OF APPEAL -~ = -

FROM THE DECISION AND ORDER OF THE
COMixONWEALTH COURT OF PENNSYL-
a VANIA

To the Hororable, the Justices of the Said Court:

The Petition of the Pennsylvania Human R\.lanons
Commission respectfully represents:

1. Thet 2 Complaint was filed by Sylvester and
Willis Thernton with Petitioner Pennsylvania Human
Relations Commission (hereafter PHRC) charging
that tae Respondents George and Bessie Zamantakis
hod "refused to rent them an apartment in Easton,
Pennsyvlvania becouse of their race, Z\coro‘ in viola-

tion of Section 5(h) (1) of the Pennsylvania Human '

R-"CI,O’}S Act

Appellee

S
};'X
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2. That pursuant to the procedures set forth in

the Act, Petitioner investigated the comptzint, found

probable cause to credit the allegations therein, at-
tempted to settle the matter by conciliation, and that
failing, convened a public hearing on April 4, 1972,

3. That after the public hearing, upon the recom-
mendation of the Hearing Commissioners, Petitioner

issued and served upon the Respondents iis Findings . -

of Fact and Conclusions of Law and Fina! Order.

4, That Petitioner found that Re<pondentc had
denied them an apartment because of their race in
violation of the Human Relations Act and that this
Finding and Conclusion of Law, although not ap-
pealed by the Respondents, was expressiy upheld by

‘the Commonwealth Court. (Opinion, Page 2)

5. That in paragragh 2 of its Final Order Peti-
tioner ordered Respondents to “pay to each of the
Complainants the stm of $§250.00 in order to com~
pensate them for the mental anguish and humiliation
which they. experienced as a resuh of Respondents
unlawiul discriminatory practices.

6. That.the Commonwealth Court in its Opinion
filed on August 14, 1973 held that PHRC had no
authority to award compensatory damages to the
Complainants for mental anguish and humiliation and
sct aside this provision of the Final Order. It is from
this holding that the Petitioner now secks 10 appeal.

7. That the question paesented in this P-,tmon for
Allowance of Apper al is: :

Does PHRC have the authorit\ to order a
respondent who has unlawfully discriminated
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azainst a complainant to compensate that com-
rizizant for the mental anguish and humiliation
suffered as a direcr result of respondent’s unlaw-
ful 2ct?  (Answered in the nggative by the Court
bz 10\») :

8. That taking into consideration the very stro_ng
cormmand in the declaration of policy of the Act to
PHRC to eliminate the evils of discrimination, the

requirements in Séction 12 that the “provisions of -
tais Act shall be construed liberally for the accom-
piishiment of the purpeses of the Act, that Section 12

provides that when Complainants invoke the pro-

cecures of the Human Relations Act they waive fur- .

ter recourse to State courts, the relationship of

PHRC and State law and Federal law, where com- -

pensztory damazes z2nd even punitive damages are
well established, the interpretation of PHRC’s powers

by the Pennsylvania Supreme Court as well as other

dzcisions of this Court, and the unanimity with which

other State courts have upheld the power of state
anti-discrimination agencies to order such damages * - ¢

identical or similar to our Act, it is clear that PHRC
cces have the authority which the Commonwealth
Court would deny it.

ARGUMENT

The Commonwealth Court erred at the outset of its
discussion on the question when after reciting the

language of Section 9 frem which PHRC deriv es ltS'

power 1o fashion 1e“1¢dxes
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“If, 'ilpon all the evidence at the hearing, the
Commission shall find that ‘a respondent has
engaged in or is engaging in any unlawful dis-
criminatory practice as defined in this Act, the
Commission shall state its findings of fact, and
shall issue and cause to be served on such re-
spondent an order requiring such respondent to
cease and desist from such unlawful discrimina-
tory practice and to take such affirmative ac-
tion including but not limited to . . . leasing
specified commercial housing upon such equal

terms and conditions and with such equal facili-

ties, services and privileges . . . to any person dis-
criminated against or all persons as, in the judg-

ment of the Commxssmn will effectuate the pur-.

poses of this act.
It stated that:

“The -Commission contends that ‘Secticn 9 .

authorizes it to take ‘affirmative action’. As
we read that section, the Legislature authorized
the Commission to order the ‘respondent . . .
to take such affirmative action’. We bhelieve
there is a real difference here.”

A question of this moment does not lum on whether
the Commission is authorized to take affirmaiive ac-
tion or may merelv order the Respondent to do so.
But nowhere in its Bricf or oral argument did PHRC
contend what the Court attributed to it.  Accepting
the Court’s interpretation that the Commission may
onlv order the Respondent to take affirmative action,
it is clear that that is precisely what PHRC does when
it orders a respondent to pay compensatory damages.

e e v p— e

——————

U
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If there is a distinction between ordering a respondent

o take the alfirmative action paying compensatory
camages and ordering that it keep records and adver-
tisz its non-discriminatory policy in a newspaper,
mecial provisions upheld by this Court in Pennsyl-
vania Human Relations Commission vs. Alto-Reste
Park Cemetery Association, 306 A. 2d 881 (July 2,
1375), Petitioner fails to perceive it.
As Judge Rogers stated in his excellent Dissent:
“I can'conceive of no affirmative action which
the Commission could order which would better
effectuate the central purpose of the Act to end
racial discrimination than that of directing the

violaior to pay damages to persons upon whom
injuries have been inflicted.” (Page 2)

It was believed that this question of PHRC’s reme-
dial powers was conclusively resolved by this Court™

in Alto-Reste, where the Court analyzed the identical

language of Section 9, placing great weight on the = =

phrasz “as in the judgment of the Commission” in
arriving at its conclusion that “the Legislature rec-

cgnized that only an administrative agency with bread.

remedial power exercising particular expertise could

cope effectively with the pervasive problem of unlaw-
ful discrimination. Accordingly, the Legislature
vested in the Commission quite properly maximum

flexibility to remedy and hopefully eradicate the ‘evil’

of diszrimination . The legislative mandate that
the provisions of the Act be ‘construed hberally seems
to Iﬁ'lnfOI'CL this view.”

In Alm—Reste the Court also applied the Rules of

Statutory Construction to the phrase “including but
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not limited to.” Although its discussion was in the
context of the phrase’s appearance in another section

the analysis applies equally to its ap}earar‘u in Sec-
tion 9.

“The language of that section (‘include but ..

- not limited to") is broad and all inclusive. If
it was the intent of the Legislature to narrow
the broad scope of the phrase ‘any place of pub-
lic accommodation,” inept language was used
for that purpose. The verb ‘include’ has not
been defined so as to give it such a restrictive
meaning. . . ‘Indeed, this Court has held, as the
Legislature has directed, that the provisions of
the Pennsylvania Human Relations Act . . . be
construed liberally for the acc0mp11<hment of
the purposes thereof.”

The Commonwealth Court indeed erroneously cites
this Court’s Opinion in Alto-Reste as supporting its

holding. It states:

“Our holdmd on paragraph 4 was affirmed
by our Supreme Court in Alio-Reste for the
reason that the Commission was attempting to
achicve ends other than those which can fairly
be said to effectuate the purposes of the stat-
utes.” :

This, of course, is not the reason cited by this Court
in affirming the Commonwealth Court on paragraph
4 while reversing it on the other two paradraphs of
the Order’in dscpute This Court said:

-

“The Commission’s action in impos ing the
advertising requirements of para h 8 amply
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serves the purpose of informing the public that
‘Alto-Reste no lenger adheres to its all—Cauca-
sizn policies.”

The Commonwzalth Court apparently believes that

compensatory dameges, inciuding damages for the
emoticnal distress suffered by a victim of unlawful
dizcrimination, cannot fairly be said, in the judgment
of the Commission, to effectuate the purposes of the

ci. I this 1s indeed the Commonwealth Court’s

view, they do not fully grasp those purposes. As this
Court recognized in Alto-Reste:

“It is beyond cavil that the Human Relations
Ati was intended, by the Legislature, to protect
more than individuals unlawfully discriminated

against-—of equal importance is the Act’s intent.

that the public generally be protected from such

discrimination. . . Accordmcrly it is.. .. incum-
bent upon the Comml ssion to not only _faslﬁon
an effective remedy for the individual aggrieved,
but also fo guard against and deter the same dis-

criminatory act from recurring, to the detriment -

cf others within the same class.”

Surzly an order that a respondent pay a victim
compensatery damages, both in terms of affording

recress to the pggrieved individual and as a means of

dererring future discrimination by making it expen-
sivz, has os much relevance to the purposcs of the
¥

::: hc recerd-Keeping or the advertising provision
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Section 12 (b) of the Act provides that once a com-
plainant invokes the procedurc of the Human Rela-’
tions Act, he has waived his right 10 bring any other
action. The. State, of course, has no power over the
jurisdiction of federal courts. Thus, the applicability
of Section 12 is limited to State courts.

Clearly, if a complainani chose not to invoke the’
procedures of the Human Relations: Act but go into
State court instead, he would be entitled to recover
compensatory damages. Sec e.g., Everctt v, Harron,
380 Pa. 123 (1953). : )

The holding of the Commonwealth Court neces-

sarily assumes that the Legislature intended to punish

persons who elected to seek redress through PHRC
by denying them the full relief available if they by-
passed the Commission, with its conciliation process-
es, and went to court. Nor is it a sufficient answer
to say that the complainant would still have available
the federal forum. This option is unsatisfactory and
unacceptable. It would needlessly burden the re-
spondent and the complainant by involving them in
multiplicitous litigation as well as unnecessaril\' add
fo the federal case load as well as presumably its
backlog, it would place the burden on a complainant -
to obtain an attorney to scek complete relief and un-
doubtedly many would resign themselves to the pariial
reliel the Commonwcalth Court would allow. And
to the extent that respondents are not required to fully
compensate victims of unlawful discrimination and
are thus less deterred from continuing their unlawful
conduct, to that extent the very fundamental purpose
of the Act would be thwarted. '
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It is questionable that the Legislature could limit
relizf availeble w0 a victim of unlawful discrim-
imcan. As the Court stated in Teamsters Local
v. City of West Point, Nebr“:‘\a 338 F. Supp. 927
(D. Neh, 1972):

"“This Court would express great doubt that =

any state has the power to reduce the measure
of a fnderal Lonstltunonal erht by state legis-
lation.”” -

In Glllmn v. City of Omaha, 331 F. Supp 4 (D. :
Nehn. 1971) the Court held that the Nebraska State ©

anti-discrimination agency, under a statute with reme-

¢iz! langunge similar to PHRC’s, was required to .~
award punitive damages when appropriate, even: '
<z g punitive damages were not permitted under

-
e
&)

e
fb
.r.

aska State lJaw. The Court reasoned that when

~
5
ru

an

in the light of the Nebraska statute, it must-at
same time have considered it as a violation of the
2Zzrzl Constitution:

-
-

Ty C‘1 :j

“If punitive damages are necessary to fully = |
vindicate a constitutional right when that right =

is before a Federal Court, then such damages
are every bit as necessary when that right is be-
fore a staip administrative commission or <1atc

court.’ R )
- " o * * ok *

In Pﬂri'ioner’s Briefl to the Court below, it was -

oointed cut that every State court that had considered
r of an anti-discrimination agency to award

:Q::‘.-;:ensa tory damages for mental anguish had upheld -

\ b aska agency considered an act of employ-
1t
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such power. " It was pointed out that the scheme and
and language of these state statutes was similar to
or virtually identical 1o the Pznnsylvania Human Re la-
tions Act. The Commonwezlth Court acknowledged
that in Oregon, Massachuseus and New York there

s “some statutory authority for the human relations
authormes to award damages,” but without further. -
discussion dismissed those cases as authority.  See
e.g. Williams v. Joyce, 477 P. 2d 315 (Or. App-
1971); Massachusetts Commission Against Dis vim—'
ination v. Franzaroli, 256 N.E. 2d 311 (1970).
State Commission for Human Rights v. Speer, 272
N.E. 2d 884 (N.Y. Court of Appeals 1971).

The Court also ac:\nowledﬂed that the *“"New
]ersey statute is similar to ours, and is silent on dam-
ages.” It added, however, that in Zahorian v. Rus-
sell Fitt Rezal Estate Agency, 301 A. 2d 754 (1273),
the majority opinion refers to “minor or incidental
awards’ ‘justified by the evidence.”” The questions
of the amount and nature of the evidence neczssary

to sustain an award and the scope of the award are

of course distinct from the fundamental questicn of
PHRC's very power to order compensatory danmazes.
They will be addressed below. The Commonwealth
Court, however, acknowledging the similar language
of the New Jersey statuie (It is virtually 1den::cal)_,
declared enigmatically that, “We find the New Tersey
result to be confusing and unaccepiable under the
Pennsylvania statute.” '

It is submitted that on the contrary the New Jersey
(Zahonan) result is squarely on all fours with the
m*:tant case on the basic guestion of the agzncey’s
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power to award damages for mental anguish. The
New Jersey Court construed the language of the act
in the mannzr urged herein znd emphasized, as we

emphasize here, the design of the act and the clear . -

intent of the Legislature to create “an effective en-
forcement agency.” |
tions Commission v. Chester School District, 427 Pa.
157 (1967).

Nor do the Federal courts construe civil righ‘ts'-'-

statutes as narrowly and restrictively as the Court
below. T _ '

The language of Title VII of the Civil Rights Act
of 1964, 42 U.S.C. §2000-5(g) was very similar to
the Human Relations Act, including the phrase, “. ..

and order such affirmative action as may be appro-

priate. . .”

The Court in Humphrey v. Southwestern Portland
Cement Co., 5 EP.D. %8501 (W.D. Tex. 1973)
held that psychic injuries are proper in Civil Rights
Act suits. Finding that the purpose of the act ob-
viously is to end discrimination the Court concluded
thaz “the purpose of the act will best be served if all
the injuries which are cauvsed by discrimination are
entiiled to recognition.”

At bottom, the problem here clearly is the apparent
fundamental inability of the Commonwealth Court,
based chvicusly upon a diiferent judicial philosophy,
to implement the'legislative directive to construe this
act liberally for the accomplishment of its purposes.

U This provision was amend-d i 1972 to add the phrase
cor ony oather eouitable relie? as the Cueurt deems< ap-
propria;” ' '

"

See Pennsylvania Human Rela-
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This is reflected in its Opinion in this case where
it states, “the missing link in the Commission’s argu-
ment is the absence of any specific legislative authority
to ascertain; anc_! hence to award damages.” (Page
4)

The lesson to be learned from the cases cited above

_is that in construing civil rights cases our Courts over-

whelmingly look to the overall purpose of the Act
and, particularly when the Janguage includes words

_of enlargement such as “including but not limited 10”7,

they construe the statute in ‘a manner in keeping with
its purposes. Where courts in civil rights cases look
to whether the statute specifically precludes the inter-
pretation consistent with the purposes of the Act, , .
the Court below looks to whether the language spe-
cifically authorizes it.

(In conclusion it should be stressed that while the
instant case involves cnly compensatory damages for
mental anguish, the Court below bused its holding
on its conclusion of law that PHRC has no power fo.
order a respondent to pay damages of any kind.

The foregoing argument on the power to award
damages for miental anguish applies with equal force
to the power to award damages of any kind. The

underlying premise of the decision is stressed, how-

ever, to convey to the Court the drastic and utterly
unrealistic implication of the Court’s interpretation.
Under the Court's view even precisely mcasurable
out-of-pocket losses such as the difference in rent a
complainant was forced 10 pay because of respond-
ent’s unlawful refusal to rent, would not be recover-,
able.) ' ' '
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160 N. Cameron Street - 2nd Floor Roply to:
Harrishurg, PA 17101 ' P. 0. Box 3185

Telephone: {717} 787-4410 Harrisborg, PA 17105

April 27, 1977

J. Heniel Henry, Deputy Prothonotary
Supreme Court of Pennsylvania

" Middle District

P.0, Box 624
Harrisburg, Pennsylvania 17108

_: RE: Pennsylvania Himan Relations Commission v.
: Marion and Lewis Straw, No. 31 May Term 1974

Pennsylvania Human Relations Commission v. St.
-Andrews Development Co., No. 32 May Term 1974

Pennsylvania Human Relations Commission v.
George and Bessie Zamantakis, No. 33 May Term
1974

Dear Mr, Henry:

I've noted that opposing Council in these cases haveraised queétions
about whether briefs will be filed in connection with the re-argument in
October of 1977. Please be advised that the Pennsylvania Human Relations

‘Commission strongly believes that supplemental briefs should be submitted to

assist the court in its reconsideration of the very important guestion of
law involved -- the power of the Commission to order compensatory damages
after unlawful discrimination has been found -- where more than three years
have elapsed since the original briefs were submitted,

The Commission also believes that oral argument is important and strongly
opposes the suggestion of Mr, Goldberg that the case be decided on briefs a-
tone.

Thank you.

Sincerely,

£ ,/f/’ ////"‘ .

Sanfd?& Kahn *
General Counsel
SK/sf
cc: Walter Wilt, Esq.
Harry B. Goldberg, Esq.
J. Stephen Kreglow
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IN THE SUPREME COURT OF PENNSYLVANTA
MIDDLE DISTRICT

PENNSYLVANIA HUMAN RELATIONS

Neo. 33 May Term, 1974
COMMISSION,

[ BN Y BN T

Appeal from the decision of the
Commonwealth Court of Pennsylvania
at No. 1300 C.D. 1972 Modifying
the Order of the Pennsylvania
Human Relations Commission dated
November 27, 1972 at Docket XNo.
H-16537.

Appellant
vs.

BESSIE and GEORGE Z2AMANTAKIS,

LN T I T BT R Y S T R 1)

Appellees

OPINTION

LARSEN, J. Fitrd: MAY 8- 1978

The sole question to be determined is whether the

Pennsylvania Hunan Felations Commission has the authority to
award damages for mental anguish and humiliation which may
arise as a result of unlawful discrihination. We answer in
the negative.

The facts which give rise to this appeal are as
follows: On February 15, 1972, George and Bessie Zamantakis
placed an advertisement in a local newspaper offering to rent
a four room apartment. Sylvester and Willis Thornton responded
to the advertisement on that same day and were not permitted to
re~t the apartment. On February 16, 1972, the Thorntons, who
are black, filed a complaint with the Commission charging that

the Zamantakises, who are white, had refused to rent them the

A € A4 A PR e T e i, 7 P
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apartment because of the Thorntons' race. Pursuant +o the
procedures set forth in the Pennsylvania Human Relations A.ct,1
the Commission found that the Zamantakises had denied the
Thorntons the apértment becaﬁééibf their race, and on November 27,
1972, ordered, among other things, the Zamantakises to pay each
Thornten $250.00 within 30 days in order to compensate them for
mental anguish and humiliatio;z.2 An appeal from this order was
taken to Commonwealth Court, whicp in an opinion written by the
late and Honorable Harry A. Kramer and filed on August 14, 1973,
held that the Commission had no authority to award damages for
mental anguish and humiliation.® A petition for allowance of
appeal to this Court was then filed by the Commission. We granted
that allowance on Octocber 18, 1973.

The Commission asserts that its authority to award
damages for menta; anguish and humiliation is conferred by
Section 9 of the Pennsylvania Hﬁmaﬁ Relations Act. We disagree.
The pertinent part of Section 9 is as follows:

"If, upon all the evidence at the hearing,

the Commission shall find that a respondent

has engaged in or is engaging in any unlaw-

ful discriminatory practice as defined in

this act, the Commission shall state its

findings of fact, and shall issue and cause

to be served on such respondent an order

requiring such respondent to cease and desist
from such unlawful discriminatory practice
and to take such affirmative action

= lact of October 27, 1955, B.L. 744 §1, as amended,
43 P.S. §951 et seq. -

2The Commission also ordered the Zamantakises to cease
and desist from any further unlawful discrimination, to rent to
the Thorntons the next available four room apartment and to post
fair housing notices in their apartment buildings.

3zamantakis v. Pennsvlvania Human Relations Commission,
10 Pa. Commonwealth Ct. 107, 308 A.24 612 (1973).

2of 6




including but not limited to hiring, rein-
statement or upgrading of employees, with or
without back pay, admission or restoration

to membership in any respondent labor organi-
zation, or selling or leasing specified
commercial housing upon such equal terms and
conditions and with such equal facilities,
services and privileges or lending money,
whether or not secured by mortgage or other=-
wise for the acquisition, construction,
rehabilitation, repair or maintenance of commercial
housing, upon such equal terms and conditions to
any person discriminated against or all persons
as, in the judgment of the Commission, will
effectuate the purposes of this act, and
including a requirement for report of the
manner of compliance." (Emphasis added).

We have held that the Legislature has given the
Commission broad discretionary power to effectuate the policies

of the Pennsylvania Human Relations Act. Pennsyvlvania Human

Relations Commission v. Alto-Reste Park Cemetery Association,

453 Pa. 124, 306 A.2d 881 (1973). However, the Commission,
like all administrative agencies, can only exercise those powers

which have been conferred upon it by the Legislature. Pennsyl-

vania Human Relations Commission v. St. Joe Minerals Corporation,

Zinc Smelting Division, Pa. ’ aA.2d4 (Filed:

January 27, 1978).

We quote with approval and adopt the langquage used by

the Commonwealth Court in this case.4

"As we view our role in this case, on this issue,
we must determine whether our Legislature intended
our Commission to award compensatory damages for
‘humiliation and mental anguish'. We first note
that in the Pennsylvania statute, there is no

- 4gamantakis v. Pennsylvania Human Relations Commission,
supra, at 308 A.24 6le6.
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specific legislative language authorizing the
Commission to award such damages. Next, we note
that the statutorily provided proceeding is
directed to be expeditious and informal, as are
most administrative procedures. There are none

of the formal trappings, ‘evidentiary protections,5
and strict procedures of a court of law. 1In
addition, the members of the Commission necessarily
need not be trained or learned in the law. As so
often happens in an administrative proceeding, the
Commission and its employes are the investigators,
the prosecutors, the judges and jury. On balance,
this results in an unduly heavy force on the side
of the proponents of damages. Traditionally,
damages, in this Commonwealth, have been a matter
for courts of law, under an adversary system of
justice and therefore unless the Legislature clearly
authorizes the Commission to award damages, we
cannot extend to it such authority by judicial fiat,
nor can we broaden the scope of the Commission's
authority intoe a full scale lawsuit. See 43 P.S.
§960."

The Commission concurrently argues that the Legislature
must have meant for the Commission to have the power to assess
damages for humiliaticn and mental anguish because the Commission,
when the provisions of the Human Relations Act are invoked, is the
exclusive vehicle for correcting discrimination.® This argument
fails; exélusiveness and unlimited power are not wed together. If
one were to adopt this argument, the Commission could fine and

imprison persons for discrimination,7 Of course, no such power

5(Our footnote) Section 9 also provides that "the
Commission shall not ke bound by the strict rules of evidence
prevailing in courts of law or equity".

SWhen the provisions of the Act are not invoked, an
aggrieved party may seek redress in the courts. Daly v. School
District of Darby Township, 434 Pa. 286, 252 A.2d 638 (1969).

7The Human Relations Commission is not without powers
to obtain compliance with its orders. The Human Relations Act

provides that wilful violation of an order of the Commission is
a misdemeanor. 43 P.S. §961.
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emanates out of the Act. Sixteen months after Commonwealth Court's

decision in this case, the Legislature amended the Human Relations

8

Act. This amendment eliminated the Commission as the exclusive

remedy for discrimination when the provisions of the Human Relations
Act are invoked, and provided, under certain conditions, access to
the Cour£ of Common Pleas. The amendment gave to the courts
authority to order, in additioﬁ té the same "affirmative action" as
the Commission, "any other legal‘or equitable relief as the Court
deems appropriate™. "Legal or equitable relief" includes damages
for humiliation and mental anguish. We must presume that the
Legislature was aware of Commonwealth Court's decision in this case,
yet the Legislature still chose not to give the Commission the power
to award these types of damages, but instead chose to have the
Common Pleas Court award these damages.

A majority of our sister states have found that absent
express legislative authority, a civil rights agency cannot award
damages in the nature of those sought in this case.?

The order of the Commonwealth Court is affirmed.

8Section 12(c) was added to the Pennsylvania Human Rela-
tions Act by the Act of December 19, 1974, P.L. 966, No. 318 §6.

Mo damages permitted: Ohio -~ Ohio Civil Rights Commission
v. Lysyj, 38 Ohio St.2d 217, 313 N.E. 24 3 (1974); Maryland - Gutwein
V. Easton Publishing Company, 325 A.2d4 740 (1974);: Wisconsin -
Murphy v. Industrial Commission, 37 Wis. 24 704, 155 N.W. 24 545, 157
N.S. 2d 568 (1968); Iowa — Iron Workers Local No. 67 v. Hart, 191 N.W.
2d 758 (1971); District of Columbia - Mendota Apts. v. District of
Columbia Commission on Human Rights, 3I5 A.2d 832 (1974},

Damages permitted: West Virginia - West Virginia Human
Rights Commission v. Pauley, 212 S.E. 24 77 (1875); Illinois - &A. DP.
Green Services Division of Bigelow-Liptak Corporation v. State of
Illinois Fair Employment Practices Commission, 19 I1l. App. 34 875,
312 N.E. 24 314 (1974); Oregon - Williams v. Joyce, 4 Or. App. 482,
479 P.2d 513 (1970); New Jersey - Jackson v. Concord Co., 54 N.J.
113, 253 A.2d 793 (1969) and Zahorian v. Russell Fift Real Estate
Agency, 62 N.J. 399, 301 A.2d 754 (1973).
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Mr. Justice Manderino filed a Concurring Opiﬂion.
Mr. Justice O'Brien and Mr. Justice Pomeroy concurred
in the result.

Mr. Justice Roberts filed a Dissenting Opinlon in which
Mr. Justice Nix Joined. -
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SUPREME COURT OF PENNSYLVANTA
Middle District

PENNSYLVANTA HUMAN RELATIONS : NO. 33 MAY TERM, 1974
CORMMISSION, :
Appellant

GEORGE ZAMANTAKIS and

- BESSIE ZAMANTAKIS

JUDGMENT

(I\TCONSI]JERATIONMJEREOF 1t:|.snowhere ordaredandaajudgedbythls

- Court that the order of the Commomwealth Court of Permsylma be, and the

same is hereby affirmed.

Dated: May 9, 1978
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IN THE SUPREME COURT OF PENNSYLVANIA

MIDDLE DISTRICT

PENNSYLVANIA HUMAN RELATIONS : No. 33 May Term, 1974
COMMISSION : :
Appellant
V. :  Appeal from the decision of the Commonwealth

Court of Pennsylvania at No. 1300 C. D,

: 1972 Modifying the Order of the Pennsylvania
BESSIE and GEORGE ZAMANTAKIS, Human Relations Commission dated November

: 27,1972 at Docket No, H-1657
Appellees v

CONCURRING OPINION

JUSTICE MANDERINQ Fiem: MAYig - 1978

I do not agree with the majority that legislative authority is lacking for
the award of damages by the Pennsylvania Human Relations Commission.

See Pennsylvania Human Relations Commission v. Straw, Pa,

H]

A.2d (1978) (Filed April , 1978) (dissenting opinieon of Manderino, J.).

I concur in the result reached by the majority because I find no substantial
evidence of humiliation and mental anguish in the record sufficient to support
an award for such damages. The only evidence put forward by the Commission
for these damages is that complainant was "upset" over being refused the rental.
This falls far short of the Commission's own standards, as set forth in théif
"guidelines and considerations in Fixing Monetai‘y Damages To Complainant

(Adopted by PHRC July 1, 1974). Therein it is stated,inter alia, that

R i W T
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"{t]o be compensable there must be something more than mere-disappointment

or regret,"

bThe "guidelines" indicate that such damages "fnust be supported by
substantial evidence” such as testimony of a physician or records of
prescriptions if a physician has been consulted or medication required;
testimony of the complainant or other witnesses as to the effect of the incident;
testimony of experts on the effects of such discrimination on emotional health;

or introduction of the writings of such experts. The "guidelines”

conclude that

"The Hearing Panel must scrutinize with care the evidence

offered in support of the claim and observe carefully the

demeancr of the complainant and complainant's witnesses

and must approach the matter with caution. But if the

Panel and the Commission is satisfied that a fair preponderance

of the evidence supports the claim, the complainant is entitled to be
compensated for his mental distress and suffering."”

Assuming the adequacy of these guidelines for an administrative
agency exercising delegated power , the Commission has failed to
meet its own standards of proof, I therefore agree that the damages herein

claimed must be disallowed.
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IN THE SUPREME COURT OF PENNSYLVANTIA
Middle District

PENNSYLVANIA HUMAN RELATIONS

No. 33 May Term, 1974
COMMISSION, .

s &8 43 ap

Appellant

s

Appeal from the decision of the Common-
wealth Court of Pennsylvania at No. !
1300 C.D. 1972 Modifying the Order of
the Pennsylvania Human Relations :
Commission dated November 27, 1972 at g
Docket No. H-1657.

V.

BESSIE ZAMANTAKIS and GEORGE
ZAMANTAKIS

DISSENTING OPINION

ROBERTS, J. FIITh: MAY 8- 1978

For the second time in three months, the majority has

crippled the efforts of the Legislature and the Pennsylvanié Human

e 4 e -

Relations Commission to combat discrimination proscribed by the Penn-
*

sylvania Human Relations Law., In Pennsylvania Human Relations Comm'n.

v. St. Joe Minerals Corp., Pa. ___, 382a.24 731 (J. 287, 1976, %
filed January 26, 1978), the majority concluded that the Law does not :
authorize the PHRC to compel a party to answer written interrogatories
designed to assist the PHRC's investigation of alleged unlawful dis-
criminatory practices. Today, the majority, applying the same _
discredited theory of limited statutory interpretation, concludes §

that the PHRC is without power to award compensatory damages for

* Act of October 27, 1955, P.L. T44, §§ 1 et seq., as amended,
43 P.S. §§ 951 et seq. (1964 and Supp. 1977). :
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humiliation and mental anguish. I dissent.

Sectlon 9 of the Law, 43 P.S. § 959, provides:

"If, upon all the evidence at the hearing, the :
Commission shall find that a respondent has engaged ) !
in or is engaging in any unlawful discriminatory
practice as defined in this act, the Commission shall
state its findings of fact, and shall issue and cause

to be served on such respondent an order redquiring

such respondent to cease and desist from such unlaw-

ful discriminatory practice and to take such affirma-
Tive zction including but not limited to hiring, rein-
statement or upgrading of employees, witn or without
back pay, admission or restoration to membership in

any respondent labor organization, or selling or leasing
specified commercial housing upon such equal terms and
conditions and with such equal facilities, services

and privileges or lending money, whether or not secured
by mortgage cr otherwise for the acquisition, construc-
tion, rehabilitation, repair or maintenance of commer-

- cial housing, upon such equal terms and conditions to
any person discriminated against or all persons as, in
the judgment of the Commission, will effectuate +the
purposes of this act, and including a requirement for
report of the manner of compliance." (emphasis added)

RO T e T N T M T

Though the Law does not specifically empower the PHRC to award damages

for mental anguish and humiliation, it provides that the PHRC 1s re-

quired to take "such affirmative action . . . as, in the Judgment of
the Commission, will effectuate the purposes of this act."” The 1
Leglslature has made it plain that permissible remedial devices

include, "but [are] not limited to" those enumerated.

This Court's proper inquiry is therefore whether the PHRC has
determined correctly that damages are a proper remedy for enforecing
the Human Relations Law. An order reguiring a party violating the Law
to pay a victim compensatory damages wduld provide redress for the
victim for deprivation of his civil rights as well as deterring future

illegal discrimination., The Legislature surely had these important

-2




(23-3]

goals in mind when 1t enacted the Human Relaticons Law, and a remedy

of damages 1s entirely consistent with other remedies available to

the PHRC. The Legislature's command that the provisions of the Human
Relations Law be construed liberally, see Human Relations Law, § 12(a),
43 P.S. § 962(a); Pennsylvania Human Relations Comm'n. v. Alto-Reste
Park Cemetery Ass'n., 453 Pa. 124, 306 A.24 881 (1973), as well as

modern authority interpreting comparable statutes, e.g., Zahorian v.

Russell Fitt Real Estate Agency, 2 N.J. 399, 301 A.2d 754 (1973), has

once again been ignored by the majority. See Pennsylvania Human

Relations Comm'n., v. St. Joe Minerals Corp., supra (Roberts, J

*23

joined by Nix, J., dissenting).

Moreover, the majority errs even on its own terms. The majority
concedes that the PHRC has discretion to tailor its relief by choosing
from the various remedies available. The agency acted under the view
that compensatory damages were a proper form of rélief. Had the
PHRC known that today the Court would hold that it lacked power to
impose this form of relief, it might have shaped its order to include
other remedles or to stiffen penalties validly imposed. Thus, so that
the PHRC may have an opportunity to éorrect its order and to award
the proper relief which it alone may determine, subject only to review
for abuse of discretion, the majority should not affirm the order of
the Commonwealth Court but should instead remand to the PHRC so that it

may lmpcose appropriate remedies not inconsistent with today's unwise

opinion.

I would reverse the order of the Commonwealth Court and reinstate
the order of the Pennsylvania Human Relations Commission. Alternatively,

-3
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even on the majority's theory the proceedings should be remanded to

the PHRC for reconsideration of its order in 1light of today's holding.
Mr. Justice Nix joins-in-this dissenting opinion.

~la
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COMMISSION, :
Appellant

V.

GEORGE ZAMANTAKIS and
- BESSTE ZAMANTAKIS

JUDGMENT

ON CONSITERATION WHEREOF, it is now here ordered and adjudged by this
Court that the order of the Commors
same is hereby affirmed.

zalth Court of Permsylvania be, and the

Dated: May 9, 1978 ' .
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IN THE SUPREME COURT OF PENNSYLVANIA

MIDDLE DISTRICT

-

PENNSYLVANIA HUMAN RELATIONS : No. 33 May Term, 1974
COMMISSION : :
Appellant :
v. :  Appeal from the decision of the Commonwealth

Court of Pennsylvenis at No. 1300 C. D.
¢ 1872 Modifying the Order of the Pennsylvania
BESSIE and GEORGE ZAMANTAKIS, : Human Relations Commission dated November

27, 1972 at Docket No. H-1657
Appellees

CONCURRING OPINION

JUSTICE MANDERINO FEE: MAY 8 - 1978

I do not agree with the majority that legislative authority is lacking for
the award of damages by the Pennsylvanis Human Relations Commission.

See Pennsylvania Human Relations Commission v. Straw, Pa.

¥

A.2d (1978) (Filed April ,» 1978 (dissenting opinion of Manderino, J.).

I concur in the result reached by the majority because I find no substantial
evidence of humiliation and mental anguish in the record sufficient to support
an eward for such damages. The only evidence put forward by the Commission
for these damages is that complainant was "upset" over being refused the rental,
This falls far short of the Commission's own standards, es set forth in their
"éuidelines and considerations in Fixing Monetary Damages To Complainant

(Adopted by PHRC July 1, 1974). Therein it is stated,inter alia, that
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"{tlo be compensable there must be something more than mere disappointment

or regret."

The "guidelines” {ndicate that such damages "must be supported by
substantial evidence" such as testimony of a physician or records of
prescriptions if a physician has been consulted or medication required;

testimony of the complainant or other witnesses as to the effect of the incicent;

testimony of experts on the effects of such discriminsation on emotional health;
or introduction of the writings of such experts. The "guidelines"

conclﬁde that

"The Hearing Panel must scrutinize with care the evidence

offered in support of the claim and observe carefully the

demeanor of the complainant and complainant’'s witnesses

and must gpproach the matter with caution. But if the

Panel and the Commission is satisfied that & fair preponderance

of the evidence supports the claim, the complainant is entitled to be
compensated for his mental distress and suffering."

Assuming the adequacy of these guidelines for an administrative
agency exercising delegated power , the Commission has failed to
meet its own standards of proof. I therefore agree that the damages herein

claimed must be disallowed.
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IN THE SUPREME COURT OF PENNSYLVANTA
Middle District

PENNSYLVANTIA HUMAN RELATIONS : No. 33 May Term, 1974
COMMISSION,

Appellant

ad 4 0% 60

v. : wealth Court of Pennsylvania at No.

the Pennsylvanla Human Relations
Commission dated November 27, 1872 at
Docket No. H-1657.

BESSIE ZAMANTAKIS and GEORGE
ZAMANTAKIS

o6 %o o O

DISSENTING OPINION

ROBERTS, J. . FIIC: mMAY 8- 1978

For the second time in three months, the majority has
crippled the efforts of the Legislature and the Pennsylvania Humaﬁ
Relations Commission to ¢ombat discrimination proscribed by the Penn-

*
sylvania Human Relations Law. In Pennsylvania Human Relations Comm'n,

Appesal from the decision of the Common-
1300 C.D. 1972 Modifying the Order of

v, St. Joe Minerals Corp., Pa. ___, 382a.2d 731 (J. 287, 1976,
filed January 26, 1978), the mejority concluded that the Law does not
authorize the PHRC to compel & party to answer written‘interrogatories
designed to assist the PHRC's investigation of alleged unlawful dis-
criminatory practices., Today, the majority, applying the same
discredited theory of limited statutory interpretation, concludes

that the PHRC is without power to award compensatery damages for

* Act of October 27, 1955, P.L. T4, §§ 1 et seq., as amended,
42 p,S. §§ 951 et seq. (196L and Supp. 1977).

-1~
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humiliation and mental anguish. I dissent.

Section 9 of the Law, 43 P.S. § 959, provides:

"If, upon all the evidence s% the hearing, the
Commission shall find that a respondent has engaged

in or is engaging in any unlawful discriminatory
practice as defined in thils act, the Commission shall
state Its findings of fact, and shall issue and cause
to be served on such respondent an order requiring

such respondent to cease and desist from such unlaw-
ful discriminatory practice and to take such affirma-
tive action including but not limited to hiring, rein-
statement or upgrading of employees, wiih or without
back pay, admission or restoration to membership in
any respondent labor organizastion, or selling or leasing
specified commercial housing upon such equal terms and
conditions and with such equal facilities, services

and privileges or lending money, whether or not secured
by mortgage or otherwise for the acquisition, construc-
tion, rehabilitation, repair or maintenance of commer-
cial housing, upon such equal terms and conditions to
any person discriminated agalnst or all persons as, in
the judgment of the Commission, will effectuate the
purposes of this act, and including a requirement for
report of the manner of compliance.” (emphasis added)

!

Though the Law does not specificelly empower the PHRC to award damsges
for mental anguish and humiliation, 1t provides that the PHRC 1s re-
quired to take "such affirmative action . . . as, in the Jjudgment of
the Commission, will effectuate the purposes of this act.” The
Legislature has made it plain that permissible remedial devices

include, "but [are] not limited to" those enumerated.

This Court's proper ilnquiry is therefore whether the PHRC has
determined correctly that damages are a proper remedy for enforcing
the Human Relations Law. An order reguiring a party violating the Law
t& pay & victim compensatory damages would provide ‘redress for the
victim for deprivation of his civil rights as well as deterring future

illegal discrimination. The Leglslature surely had these lmportant
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Koals Iin wind when 1t enattsd she Himat Bola fiona Law, and a remedy

of damages 1s entirely écﬁsistent with other remedies available to

the DHRC The Legislgturets cnwm&ud that the provisions of the Human
Relations law be construed l‘b@?allyﬁ se¢2 Human Relations Law, § 12(a),

43 P.S. § 962(a); Pennsylvenia Human Relations Comm'n. v. Alto-Reste

rark Cemetery Ass'n., 453 Pa. 124, 306 4.2d4 881 (1973), as well as

modern authority interpreting comparzble statutes, eagQ, Zahorian v,

Russell Fitt Real Estate Agency, 62 N.J. 399, 301 4.2d 754 (1973), has

once again been ignored by the majority. See Pennsylvania Human

Relations Comm'n., v, St. Joe Minerals Corp,, supra {(Roberts, J.,

Joined by Nix, J., dissenting).

Moreover, the majority errs even on its own terms. The majority
concedes that the PHRC hés discretion to tallor its relief by choosing
from the various remedies available. The agency acted under the view
that compensatory damages wers a proper form of relief. Had the
PHRC known that today the Court would hold that it lacked power to
impose this form of relief, it might have shaped its order to include
other remedies or to stiffen penalties validly imposed. Thus, so that
the PHRC may have an opportunity to éorrect its order and to award
the proper relief which it slone may determine, subject only to review
for abuse of discretion, the majority should not affifﬁ the order of
the Commonwealth Court but should instead remand to the PHRC so that it
may impose appropriate remedies not inconsistent with today's unwise

opinion.

I would reverse the order of the Commonwealth Court and reinstate
the order of the Pennsylvania Humzn Relations Commission, Alternatively,

-3
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even on the majority's theory the proceedings should be remanded to

the PHRC for reconsideration of its order in light of today's holding.
Mr. Justlce Nix Joins in this dissenting opinion.
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IN THE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

PENNSYLVANIA HUMAN RELATIONS : No. 33 May Term, 1974

COMMISSION, :

Appeal from the decision of the
Commonwealth Court of Pennsylvania
at No. 1300 C.D. 1972 Modifying
the Order of the Pennsylvahia
Human Relations Commission dated
November 27, 1972 at Docket No.
H-~1657.

Appellant

LI Y ]

vs.

BESSIE and GEORGE ZAMANTAKIS,

s 88 s+ B2

Appellees

OQPINTION

LARSEN, J. REY: MAY 8- w78

The sole question to be determined is whether the

Pennsylvania Human Felations Commission has the authority to
award damages for mental anguish and humiliation which may

arise as a result of uﬁlawful discrimination. We answer in

H
1

the negative.

The facts which gi?egiise to this appeal are as
follows: On February 15, 1972;:Ceorge and Bessie Zamantakis
placed an advertisement in a local newspaper offering to rent
a four room apartment.e Sylvester and Willis Thornton responded
to the advertisement on that same day and were not permitted to
rent the apartment. O; February 16, 1972, the Thorntons, who
are black, filed a complaint with the Commission charging that

the Zamantakises, who are white, had refuéed to rent them the




apartment because of the Thorntons' race., Pursuant to the
procedures set forth in the Pennsylvania Human Relations Act,l
the Comm1551on found that the Zamantakises had denied the
Tho:ntons the apartment because of their race, and on November 27,
1972, ordered, among other things, the Zamantakises to pay each
Thornton $250.00 within‘BO days in order to compensate them for
mentai anguish and humiliation.? Aan appeal from this order was
taken to Commonwealth Court, which in an opinlon written by the
late and Honorable Harry A, Kramer and flled on August 14, 19873,
helé that the Commission had no authority to award damages for
mental anguish and humiliation.® A petition for allowance of
appeal to this Court was then filed by the Commission. We granted
that allowance on October 18, 1973. ; 5
The Commission asserts that its-authority to award
damages for mental anguish and humiliation is conferred by
Section 9 of the Pennsylvania Human Relatiéns Act. We disagree. B
The pertinent part of Section 9 is as folléws:
"1f, upon all the evidence at the hearing, :
the Commission shall find that a‘respondent [
has engaged in or is Qngaglng in any unlaw=-
ful discriminatory practice as deflned in
this act, the Commission shall state its
findings of fact, and shall issue and cause
to be served on such respondent an order
reguiring such respondent to cease and desist

from such unlawful discriminatory practice
and to take such affirmative action

' lAct of October 27, 1955, P.L. 744 §1, as amended,
43 P.S. §951 et seq. N ‘

2rhe Commission also ordered the Zamantakises to cease
and desist from any further unlawful discrimination, to rent to '
the Thorntons the next available four room apartment and to post ! :
fair housing notices in their apartment buildings. g

3zamantakis v. Pennsylvania Human Relations Commission,
10 Pa. Commonwealth Ct. 107, 308 A.2d 612 (1973).

-
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_ including but not limited to hiring, rein-

; statement or upgrading of employees, with or

. without back pay, admission or restoration

; to membership in any respondent labor organi-

i zation, or selling or leasing specified

i commercial housing upon such edqual terms and
conditions and with such equal facilities,
services and privileges or lending money,
whether or not secured by mertgage or other=
wise for the acquisition, construction,
rehabilitation, repair or maintenance of commercial
housing, upon such equal terms and conditions to
any person discriminated against or all persons
as, in the judgment of the Commission, will
effectuate the purposes of this act, and
including a requirement for report of the
manner of compliance." (Emphasis added).

We have held that ‘the Leglslature has given the
Commission broad dlscretlonary power to effectuate the policies

of the Pennsylvania Human Relations Act., Pennsylvania Human

Relations Commission v. Alto-~Reste Park Cemetery Association,

453 Pa. 124, 306 A.2d:881 (1973). However, the Commission,
like all administrative agencies, can onl& exercise those powers
which have been conferred upon it by the Legislature. Pennsyl-

vania Human Relations Commission v. St. Joe Minerals Corporation,

Zinc Smelting Division, Pa. . A.2d4 (Filed:

January 27, 1978). e

We quote with approval and adopt the language used by

the Commonwealth Court in this case.4

"As we view our role in this case, on this issue,
we must determine whether our Legislature intended
cur Commission to award compensatory damages for
Thumiliation and mental anguish'. We first note
that in the Pennsylvania statute, there is no

4zamantakis v. Pennsylvania Human Relations Commission,
supra, at 308 A.2d 6l6.
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specific legislative language authorizing the
Commission to award such damages. Next, we note

i that the statutorily provided proceeding is

: © directed to be expeditious and informal, as are

’ most administrative procedures. There are none
of the formal trappings, evidentiary protections,5
and strict procedures of a court of law. In
addition, the members of the Commission necessarlly
need not be trained or learned in the law. As so
often happens in an administrative proceeding, the
Commission and its empleoyes are the investigators,
the prosecutors, the judges and jury. On balance,
this results in an unduly heavy force on the side
of the proponents of damages. Traditionally,
damages, in this Commonwealth, have been a matter
for courts of law, under an adversary system of
justice and therefore unless the Legislature clearly
authorizes the Commission to award damages, we
cannot extend to it such authorlty by judicial fiasg,
nor can we broaden the scope of ‘the Commission's
authorlty into a full scale lawsult. See 43 P.sS.
§960. :

The Commission concurrently argues that the Legislature

must have meant for the Commission to have the power to assess

damages for humiliaticn and mental anguish because the Commission,

when the provisions of the Human Relations Act are invoked, is the

exclusive vehicle for'ébrrecting‘discrimination.6 This argument

fails; exclusiveness and unlimited power are not wed together. If
one were to adopt this argument, the Commission could fine and
imprison persons for diﬁcrimination.7 Of course, no such power

i

f

¥
|

5(Our footnote) Section 9 also provides that "the
Commission shall not ke bound by the strict rules of evidence
prevailing in courts of law or equity"

éWhen the provisions of the Act@are not invoked, an
aggrieved party may seek redress in the courts. Daly v. School
District of Darby Township, 434 Pa. 286, 252 A.2d 638 (1969).
“

7The Human Relations Commission is not without powers
to obtain compliance with its orders. The Human Relations Act
provides that wilful violation of an order of the Commission is
a misdemeanor. 43 P.S. §961.
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emanates out of the Act. Sixteen months after Commonwealth Court's
decision in this case, the Legislature amended the Human Relations
Acﬂ,s This amendment eliminated the Commission as the exclusive
re@edy for discrimination when the provisions of the Human Relations
Ac€ are invoked, and pfovided, under certgin conditions, access to
the Court of Common Pléas. The amendment gave to the courts
auﬁhority to order, in addition to thé same "affirmative action” as
the Commission, "any other legal or equitable relief as the Court
deems appropriate". "Legal or equitable felief" includes damages
for humiliation and mental anguish. We must presume that the
Legislature was aware of Commonwealth Court's decision in this case,
yet the Legislature still chose not to give the Commission the power
to award these types of damages, but instéad chose to have the

Common Pleas Court award these damages.

A majority of our sister states have found that absent
3
express legislative authority, a civil rights agency cannot award
damages in the nature of those sought in this case.”?

The order of the Commonwealth Court is affirmed.

8section 12(e) was‘q&ded to the Pennsylvania Human Rela-
tions Act by the Act of December 19, 1974, P.L. 966, No. 318 §6.
| T

9No,damages permitted: Ohio - Ohio Civil Rights Commissien
v. Lysvj, 38 Ohio St.2d 217, 313 N.E. 2& 3 (1974): Maryland - Gutwein
v. Easton Publishing Company, 325 A.2d 740 {1974); Wisconsin -
Murphv v. Industrial Ccmmission, 37 Wis. 24 704, 155 N.W. 24 545, 157
N.S. 2d 568 (1968); Iowa - Iron Workers Local No. 67 v. Hart, 191 N.W.
2d 758 (1971); District of Columbia - Mendota Apts. v. District of
Columbia Commission on Human Rights, 315 A.2d 832 (1974).

Damages permitted: West Virginia - West Virginia Human
Rights Commission v. Pauley, 212 S.E. 24 77 (1975); Illinois - A. P.
Green Services Divisicon of Bigelow-Liptak Corporation v. State of
Illinois Fair Employment Practices Commission, 19 111. App. 34 875,
312 N.E. 2d 314 (1974); Oregon - Williams.v. Joyce, 4 Or. App. 482,
47¢ P.2d 513 (1970); New Jersey - Jackson.v. Concord Co., 54 N.J.
113, 253 A.2d 793 (1969) and Zahorian v. Russell FPitt Real Estate
Agency, 62 N.J. 399, 301 A.2d 754 (1973). -
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Mr. Justice Manderino fi1led a Concurring Opinion.
Mr. Justice Q'Brien and Mr. Justice Pomeroy concurred
in the result.

& Mr. Justice Roberts filed 2 Dissenting Opinion in which
Mr. Justice Nix Joined.

i
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IN THE SUPREME COURT OF PENNSYLVANIA

MIDDLE DISTRICT

PENNSYLVANIA HUMAN RELATIONS : No. 33 May Term, 1974
COMMISSION :

Appellant :

V. :  Appeal from the decision of the Commonweasalth
: Court of Pennsylvania at No. 1300 C. D.

_ : 1972 Modifying the Order of the Pennsylvania
BESSIE and GEORGE ZAMANTAKIS, : Human Relations Commission dated November

27, 1972 at Docket No. H-1657
Appellees

CONCURRING OPINION

JUSTICE MANDERINO ' ﬁ: r,.-i. MAY § - 1978

I do not agree with the majority that legislative authority is lacking for
the award of damages by the Pennsylvania Human Relations Commission .

See Pennsylvania Human Relations Commission v. Straw . Pa.

A.2d (1878) (Filed April ,» 1978) (dissenting opinion of Manderino, J.).

I concur in the resuit reached by the majority because I find no substantial
evidence of humiliation and mental anguish in the record sufficient to support
an award for such damages. The only evidence put forward by the Commission
for these damages is that complainant was "upset”" over being refused the rental.
This falls far short of the Commission's own standards, as set forth in their
"guidelines and considerations in Fixing Monetary Damages To¢ Complainant

{Adopted by PHRC July 1, 1974). Therein it is stated,inter alia, that
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"[t]o be compensable there must be something more than mere ‘disappointment

or regret.”

The "guidelines" indicate that such damages "must be supported by
substantial evidence™ such as testimony of a physician or records of
prescriptions if a physician has been consulted or medication required;
testimony of the complainant or other witnesses as to the effect of the incident;
testimony of experts on the effects of such discrimination on gmotional health;

or introduction of the writings of such experts. The "guidelines"

conclude that

"The Hearing Panel must serutinize with care the evidence
offered in support of the claim and observe carefully the
demeanor of the complainant and complainant's witnesses

and must approach the matter with caution. But if the

Panel and the Commission is satisfied that a fair preponderance

of the evidence supports the claim, the complainant is entitled to be
compensated for his mental distress and suffering."

Assuming the adequacy of these guidelines for an administrative
agency exercising delegated power , the Commission has failed to

meet its own standards of proof. I therefore agree that the damages herein

claimed must be disallowed.

e
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IN THE SUPREME COURT OF PENNSYLVANIA
Middle District -

PENNSYLVANTA HUMAN RELATIONS
COMMISSION,

L1 3

No. 33 May Term, 1974

Appellant

Appeal from the declsion of the Common-
wealth Court of Pennsylvania at No. :
13C0 C.D. 1972 Modifying the Order of
the Pennsylvania Human Relations
Commission dated November 27, 1972 at
Docket No. H-1657.

VI

BESSIE ZAMANTAKIS and GEORGE
ZAMANTAKIS

By 4% sw B4 S BEF ¥ 20 BB

DISSENTING OPINION

ROBERTS, J. P8 MAY 8 - 1978

-

For the second time in three months, the majority has
crippled the efforts of the Legislature and the Pennsylvania Human
Relations Commission to combat discrimination proscribed by the Penn-

*
sylvania Human Relations Law. In Pennsylvania Human Relations Comm'n.

v. St. Joe Minerals Corp., Pa. , 382a.24 731 (J. 287, 1976,

filed January 26, 1978), the majority concluded that the Law does not E
authorize the PHRC to compel a party to answer written interrogatories ;
designed to assist the PHRC's investigation of alleged unlawful dis- ?
criminatory practices. Today, the majority, applylng the same

discredited theory of limited statutory interpretation, concludes

that the PHRC is without power to award ccmpensatory damages for

, * Act of October 27, 1955, P.L. 744, §§ 1 et seq., as amended,
£2 P.S. §§ 951 et seq. (1964 and Supp. 1977).
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humiliation and mental anguish. I dissent.

Section 9 of the Law, 43 P.S. § 959, provides:

"If, upon all the evidence at the hearing, the
Commission shall find that a respondent has engaged
in or is engaging in any unlawful discriminatory
practice as defined in this act, the Commission shall
state its findings of fact, and shall issue and cause
to be served on such respondent an order reduiring

such respondent to cease and desist from such unlaw-
ful discriminatory practice and to take such affirma-
tive action including but neot limited to hiring, rein-
statement or upgrading of employees, with or without
back pay, admission or restoration to membership in

any respondent labor organization, or selling or leasing
specified commercial housing upon such equal terms and
conditions and with such equal facilities, services

and privileges or lending money, whether or not secured
by mortgage or otherwise for the acquisition, construc-
tlon, rehabilitaticn, repair or maintenance of commer-
cial heusing, upon such equal terms and conditions to
any person discriminated against or all persons as, in
the judgment of the Commission, will effectuate the
purposes of this act, and including a reguirement for
report of the manner of compliance." (emphasis sdded)

Though the Law does not specifically empower the PHRC to award damages
for mental anguish and humiliation, it provides that the PHRC is re-
quired to take "such affirmative action . . ., as, in the Judgment of
the Commission, will effectuate the purposes of this act." The
Legislature has made it plain that permissible remedial devices

include, "but (are] not limited to" those enumerated.

This Court's proper inquiry is therefore whether the PHRC has
determined correctly that damages are a proper remedy for enforcing
the Human Relaticns Law. An order requiring a party viclating the Law
to pay a victim compensatory damages would provide redress for the
victim for deprivation of his civil rights as well as deterring future

i1llegal discrimination. The Legislature surely had these important

D
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goals in mind when it enacted the Human Relations Law, and a remedy

of damages is entirely consistent with other remedies available to

the PHRC. The Legislature's command that the provisions of the Human
Relations Law be construed liberally, see Human Relations Law, § 12(a),
43 P.S. § 962(a); Pennsylvania Human Relations Comm'n. v. Alto-Reste
Park Cemetery Ass'n., 453 Pa. 124, 306 A.2d 881 (1973), as well as

modern authority interpreting comparable statutes, e.g., Zahorian v.

Russell Fitt Real Estate Agency, 62 N.J. 399, 301 A.2d 754 (1973), has

once agaln been ignored by the majority. See Pennsylvania Human

Relations Comm'’n., v. St. Joe Minerals Corp., supra (Roberts, J.,
Joined by Nix, J., dissenting).

Moreover, the majorlty errs even on its own terms. The majority
concedes that the PHRC has discretlon to tallor its relief by choosing
from the various remedies available. The agency acted under the view
that compensatory damages were a proper form of relief. Had the
PHRC known that teday the Court would hold that it lacked power to
impose this form of relief, it might have shaped its order to include
other remedies or to stiffen penalties validly imposed. Thus, so that
the PERC may have an opportunity to cdorrect its order and to award
the proper relief which it alone may determine, subject only to review
for abuse of discretion, the majority should not affirm the order of
the Commonwealth Court but should instead remand to the PHRC so that it

may impose appropriate remedies not inconsistent with today's unwise

opinion.

I would reverse the order of the Commonwealth Court and reinstate

the order of the Pennsylvania Human Relations Commission. Alternatively,

-3
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even on the majority's theory the proceedings should be remanded to

the PHRC for reconslderation of 1ts order in light of today's holding.
Mr. Justice Nix Joins in this dissenting opinion.
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STATEMENT OF QUESTION INVQLVED

DOES THE COMMISSION HAVE THE AUTHORITY TO ORDER A
RESPONDENT WHO HAS UNLAWFULLY DISCRIMINATED AGAINST A
COM?LAINANT TO COMPENSATE THAT COMPLAINANT FOR THE MENTAL
ANGUISH, HUMILIATION, INCONVENIENCE AND DISRUPTION OF NORMAL
FAMILY LIFE SUFFERED AS A DIRECT RESULT OF RESPONDENT'S

UNLAWEFUL ACT?

{Answered in the negative by the Court below)

(1)
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STATEMENT OF THE CASE
On April 26, 1974, this Court heard oral argument on the
common question of law presented in the instant case and the
two other cases consolidated with it for oral argument, PHRC
v. Straw, No. 31, May Term, 1974, and PHRC v. St. Andrews Develop-
ment Co., No, 32, May Term, 1974.
On April 5, 1977, the Court entered the following order with
regard to these three appeals:
"The appeals in the above-captioned matters
e;; are hereby ordered to be re-argued on the

same day during the session of this court

beginning on October 17, 1977 in Philadelphia."

At the same time, the Court granted the Pennsylvania Human
Relations Commission's (hereafter the "Commission") petition  for
allowance of appéal in two other cases involvihg essentially the
same legal question, the Commission's power to order a respondent
to pay compensatory damages. These cases were:

PHRC v. Midland Heights Homes, No. 139
March Term, 1977/, and

PHRC v. Walnut Gardens Apartments, No.
136, March Term, 13877.

. In Midland Heights, the order for compensatory damages involved

I N C : i R : ENTE



only out-of-pocket expenses suffered by the victim of housing
discrimination.

Subsequently, the Court sua sponte entered an order schedul-
ing oral argument for all of these cases for the January, 1978
session of the Court in Philadelphia.

On April 28, 1977, Counsel for the parties in the previously-
argued cases were advised by letter from J. Haniel Henry, Deputy
Prothonotary, that they had leave, if they chose, to submit an
updated brief in connection with re-argument.,

The Commission has sought in its brief for re-argument to
supplement its first brief by advising the Court of the developments
in the law bearing on the issue in these cases which have occurred

since the first brief was submitted.

(3)




SUMMARY OF ARGUMENT

Appellate courts in West Virginia, illinois, and Massachusetts
have provided further authority in support of the Commission posi-
tion.that it has the power to order a respondent to pay compensatory
damages to a victim of unlawful discrimination., These courts, con-
struing statutes very similar to the Act, have felied heavily on
the legislative intent to have an effective agenéy and upon the
obvicus inadequacy to otherwise make a complainant whole.

The West Virginia court noted that once a complainant proceeded
under the statute with a civil rights agency, the remedy afforded by
the agency is an exclusive one, and stressed the unfairness of deny-
ing to such an individual compensatory damages for loss suffered as
a result of unlawful discrimination.

Appellate courts in Maryland, Ohio and the District of Columbia
have denied civil rights agencies the power to order compensatory
damages.

Among the factors serving to distinguish these cases from the
aforementioned decisions affirming state agenéy power is the fact
that the applicable statutes do not make the agency remedy the
exclusive one,

Section 12 of the Pennsylvania Act, of course, provides that
a final determination by the Commission excludes any other action

based on the same grievance.

(4)




There is a split of authority as to Qhether compensatory
damages are available under Title VII of the Civil Rights Act of
1964. Those courts that bar such awards rely on the provision of
the statute authorizing the court to award "equitable relief",

The Pennsylvania Act does not limit the Commission's broad
remedial powers to "equitable relief".

A recent decision of the United States Supreme Court clearly
supports the authority of a state to establish a statutory scheme
committing the enforceﬁent of civil rights to an administrative
agency such as the Commission. |

The power to award compensatory damages is necessarily impli-

cit in the Act if the Commission is to be an effective enforcement

agency and carry out its dual purpcse of guarding against and de- .

terring unlawful discrimination and fashioning an effective remedy

for the wvictim,

(5}




ARGUMENT FOR APPELLANT

Since the first brief was submitted in this case, appellate
courts in West Virginia, Illinois, Massachusetts, Maryland, Ohio
and the District of Columbia have addressed the question of the
authority of their comparable civil rights administrative agencies
to order a respondent to pay compensatory damages to a victim of
unlawful discrimination.

The courts in West Virginia and Illinois upheld the authority
of their state's respective administrative agency to order com-
pensatory damages. Supreme Court of Massachusetts upheld the
agency's authority to order compensatory damages for "emotional
distress, pain and suffering”" in an employment discrimination case
where the only provision in the statute for compensatory damages
related to discrimination in housing.

On the other hand, the courts of Maryland, OChio and the District
of Columbia have construed applicable statutes to deny the civil
rights administrative agency the authority to order compensatory
damages.

The West Virginia Supreme Court of Appeals upheld the authority

of the state agency to order compensatory damages in West Virginia

Human Rights Commission v. Pauley, 212 S.E, 24 77 (1975).

(6)
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The West Virginia statute did not expressly authcrize the
Commission to order monetary damages. Its remedial provision
virtually tracks that of the Pennsylvania Human Relations Act,
(hereafter the "Act") authorizing the agency to order a respon-
dent to cease and desist and "to take such affirmative action,
including, but not limited to hiring, reinstatement or upgrading
of employes, with or without backpay ... as in the judgment of the
Commission, will effectuate the purposes of this article..."

The Court concluded that the agency's power was given by
implication considering the broad language and overall design of
the Act. 1In particular, the Court noted the forceful language
used by the Legislature in the declaration of policy, a declara-
tion certainly no more forceful than that found in the Pennsylvania
Act, and found that the Legislature intended the West Virginia
Commission to "effectively" enforce the law. The Pennsylvania
Supreme Court has declared its belief that the Legislature intended
to create an "effective" agency to enforce the Act. See PHRC v.

Chester School District, 427 Pa. 157 (1967).

Significantly, the Court relied upon the provisiocn the West
Virginia statute designated "Exclusiveness of Remedy". West
Virginia Code, 1931, 5-11-13:

Therein, it is provided that when one proceeds
under that article, such action is exclusive
and one may not take any other action, either

civil or criminal. Experience has shown that

(7)




in cases involving unlawful discrimination,

. whether it be in the field of employment,
housing accormodations or other, the victim
thereof often suffers "cut-of-pocket" monetary
loss. Fairness requires and justice demands
that he be permitted to recover such loss.
This he is precluded from doing if the remedy
before the Commission does not allow the award

of money damages. State Human Relations Commission

v. Pauley, Supra at 81.

An exclusiveness of remedy provision of the New Jersey statute

was relied upon by the New Jersey Supreme Court in Zahorian v. Fitt

e Real Estate Agency, 301 A.2d 754 (1973), in upholding an agency

award for humiliation and pain and suffering damages. The Pennsyl-
vania Act, of course, contains an exclusiveness of remedy provision

virtually identical to New Jersey's, 43 P.5. §562.

The Illinois Commission authority. to order compensatory damages

was upheld in Green Services Division of Bigelow-Liptak Corporation

v. Illinois Fair Employment Practices Commission, 312 N.E. 24 344

(Appellate Court of Illinois, April 10, 1974).
The Illinois Commission ordered compensatory damages in an
employment case. The illinois remedial provision is similar to

the Pennsylvania Act but it does not specifically enumerate back-

(8)

BT



€T\ pay as affirmative action that may be taken.

... An order requiring such respondent to
cease and desist from the unfair employment
practice complained of and to take such af-
firmative or other actions with respect to
the complainant as will eliminate the effect
of the practice originally complained of.

Illinois Revised statute, 1971, ch. 48 ¢858(f).

The Court relied heavily on the language ".., affirmative

action with respect to the complainant as will eliminate the

effect of the practice complained of." (Emphasis the court's).
The Pennsylvania Statute does not limit the affirmative action
é“ that the respondent may be orderded to take but it does specify
- backpay and the other examples given in §9 are all of the kind that
are "with respect to a complainant" (as well as the class of which
complainant may be a member) and would all eliminate some of the
effects of the practice complained of.
This Court, of course, has made clear its view of the dual pur-
pose of the legislature in enacting the Act.
",.. It is incumbent upon the Commission to
not only fashion an effective remedy for the
individual aggrieved, but also to guard against

and deter the same discriminatory action from




recurring to the detriment of others
within the same class."

PHRC v. Alto~Reste Cemetary Association, 453

Pa. 424, 306 A.2d 881, 888 (1973).

The Massachusetts Supreme Court upheld the agency authority

in Bournewood Hospital v. Massachusetts Commission Against Dis-

crimination, 358 N.E. 2d 235 (November 4, 1976).

The Massachusetts statute contains remedial language essen-
tially identical to the Commission's:
If upon all the evidence at the hearing the
Commission shall find that a respondent has
engaged in unlawful practice ... the Commission
shall state its finding of fact and shall issue
and cause to be served on such respondent an
order requiring such respondent to cease and
desist from such unlawful practice ... and to
take such affirmative action, including, but not
limited to, hiring, reinstatement or upgrading
of emﬁlOyes, with out without backpay, or
restoration to membership in any réspondent
labor organization as in the judgment of the
Commission will effectuate the purposes of this

chapter ... G.L.C. 151 B, 15.

(10)




The Massachusetts remedial section has the following

additional clause:

If upon all the evidence, the Commission shall
find that a respondent has engaged in such un-
lawful practice relative to housing ox real
estate ... it may, in addition to any other
action which it may take under this section,
award the petitioner damages not to exceed §1000,
which damages shall include but shall not be
limited to the expense incurred by the petitioner
for obtaining alternative housing or space, for
storage of goods and effects, for moving and for
other costs actually incurred by him as a result

of such unlawful practice ... G.L. ¢.151B, §5.

The Massachusetts Supreme Court had previously, in a housing
case, interpreted the statute to authorize its Commission to order

a respondent to pay damages for emotional distress. Massachusetts

Commission Against Discrimination v. Franzaroli, 256 N.E. 2d 311

(1870).

Tn Bournewood Hospital, supra, the Court upheld an agency

award of damages for emotional distress in an employment case.

The Court cited New Jersey case of Zahorian v. Russell Fitts Real

Estate Agency, supra. 1t noted the language in the statute" ...as,

in the judgment of the Commission,will effectuate the purposes of

(11)




chapter...ﬁ, which it found represented a "significant delegation
of discretion and authority by the legislation to the administra-
tive agency ..." 358 N.E. 2d at 242. It also pointed to the
provision of the statute requiring a liberal construction for
the acéomplishment of the purposes of the statute, a provision -
identical to Section 12 of the Act.
The Court also took“note of the inadequacy under the circum-

stances of the case of a simple backpay order.

He also may have considered the shortcomings

inherent in a simple backpay order. It is

clear to us that such an order is remedial

only in the sense that it tells the violator

that he did wrong and not to do it again; it

hardly makes the aggrieved party whole., 256

N.E. 24 at 242. 1

1
In awarding $3700 to the victim of employment discrimination
under Title VII, the court in Humphrey v. Southwestern Portland
Cement Company, 5 EPD ¢8501 (W.D. Tex., 1973), said:

"

... as the trial progressed it became apparent

that the psychic harm which might accompany an

act of discrimination might be greater than would
first appear. For the loss of a job because of
discrimination means more than the loss of just a
wage. It means the loss of a sense of achievement
and the loss of a chance to learn. Discrimination
is a vicious act. It may destroy hope and any trace
of self-respect. That, and not the loss of pay, is.
perhaps the injury which is felt the most and which
is the greatest."

{12)
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The Massachusetis Court concluded that the finding by the
agency that the respondent had retaliated against the complainant .
for filing the first complaint "alone permitted the inference of
emotional distress as a normal adjunct to the Hospital's actions."

It then observed in a footnote:

The standards applicable to an award of damages
for emotional distress, pain and suffering ...
as a means of enforcing the Commonwealth's
employment discrimination statutes are, for
obvious reasons of statutory construction and
policy, not as stringent as those applicable

to actions of tort for intentional infliction

of emotional distress. Footnote 11 at 243.

It would be appropriate to note here that the Commiséion
soon after the first oral argument in this case adopted internal
guidelines to be used in connection with its consideration of
monetary damage remedial awards . A copy is attached as Appendix
A to this brief.

Just as the Massachusetts Court took note of the frequently
inherent inadequacy of a simple backpay order, so the Commission
experience in the more than three years since the instant case
was argued has made frustratingly clear the shortcomings inherent
in an interpretation of the Act which denied the Commission the

authority to order compensatory damages, the frequent impossibility

(13)




in housing cases of fashioning an effective and fair remedy for

the individual aggrieved without awarding monetary damages. 2

In all three cases ordered to be reargued, the individual
complainant who has been a victim of unlawful discrimination in
attempting to obtain a place to live did not obtain the housing
unit in gquestion or any housing unit from the respondent. The facts
and reasons vary but very often the housing unit is no longer a-
vailable by the time the Commission has adjudicated or the courts
have reviewed the case. In the meantime, of course, the victims

must turn elsewhere for housing. 3

The Commission has not to date ordered compensatory damages for
mental anguish in non-housing cases. Other than backpay, compensa-

tory damages for out-of-pocket expenses have generally been confined
to housing cases.

3

"When a person is denied the opportunity to buy or lease real
property, there is an immediate economic loss incurred. The
expenditure of money in connection with the plaintiff's efforts
to arrange the transaction with the defendant owner or agent

is wasted because of the defendant's discriminatory refusal.
Moreover, a second expenditure usually follows the defendant's
denial:; the cost of finding alternative housing. Both types
of expenditures might include lost wages, lost time, costs of
transportation, and communication costs. The expense of finding
alternative housing might also include the costs of temporary
shelter, storage and moving expenses, and the cost differential
between the disputed and the alternative housing. All of these
‘expenditures should be returned to the plaintiff in full, as
part of the actual damage award to put the plaintiff in the
same position, so far as money can do, as he would have been
had there been no injury or breach of duty."

Volume X, Suffolk University L.R., Number 4, P.968.




Maryland, Ohio and the District of Columbia Appellate Courts
have set aside compensatory damage awards of civil rights agencies.

In Gutwein v. Easton Publishing Company, the Maryland Courtlof

Appeals stressed that the Maryland statute did not speak in terms
of remedying the "effects" of employment discrimination, or of .
.preventing economic loss, redressing individual rights or compen-
sating victims of discrimination. The Act is "plainly" couched in
prohibitory and not compensatory terms." 325 A.24d 740, 743;

The Maryland statute did not specify backpay as affirmative
action that could be ordered and the Maryland Court pointed to
this, stating:

No court, without more statutory direction,
has construed the bare words "affirmative
action as will effectuate the purposes of the

statute" to authorize a monetary award. At 746.

The Pennsylvania Act, of course, is clearly concerned with
remedying the effects of discrimination and the examples of af-
firmative action, including backpay, are concerned with redressing

individual rights.

In Ohioc Civil Rights Commission v. Lysyj, the Supreme Court

of Ohio set aside a compensatory damage award in a housing case.
The Ohio statute contains language similar to the Act's Section 9.

The Ohio Court said:

(15)
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The power to award damages to a person

' suffering loss as a result of the unlawful
action of another has traditionally been
limited to judicial proceedings, We are
not willing to imply a grant of that power
to an administrative agency. 313 N.E.2d

3, 7 (June 12, 1974).

It should be noted@ that the Ohioc statute does not contain
an exclusivity of remedy provision similar to Pennsylvania's,
On the contrary, it specifically provides that the rights provided
by the statute may be enforced by aggrieved private persons by
filing civil actions in a Court of Common Pleas, and that the
court "may grant such relief as it deems appropriate, including
a permanent or temporary injunction, temporary restraining order,
or other order, and may award to the plaintiff actual damages,

together with the court costs." R.C. §4112.051 (A) (E)

In Mendota Apartments v. District of Columbia Commission on

Human Rights, the District of Columbia Court of Appeals set aside

an order of the District of Columbia Commission awarding damages
for mental anguish and out-of-pocket expenses. The Court noted
that the District of Columbia statute provided that if a respon-
dent does not correct the unlawful activity within 15 days the
matter would be turned over to the local cérporation counsel which

may institute civil proceedings and criminal proceedings.

(16)




The Court further noted that Article 45, §1l0(a) of the
statute said, "Nothing herein shall prevent any person from exer-
cising any right or seeking any remedy to which he might otherwise
be entitled... Thus an injured party is not precluded by filing a
complaint with the Office of Human Rights from seeking a civil |
remedy, including an action forldamages in the Court." 315 A.2d
832, 835 (1974).

Thus, in addition to other distinguishing factors noted, a
strong common basis exists for distinguishing the statutes of
those latter three jurisdictions which rejected the statutory
authority of its civil rig ts ugency to order compensatory damages
from the Pennsylvania Act. The Maryland statute did not contain
an exclusivity of remedy provision, while Ohio and the District

of Columbia expressly authorized an aggrieved individual to sue

"in a court which could award damages.

The significance of this distinction as an aid in determining
legislative intent cannot be stressed too highly. The high courts
in New Jersey and West Virginia relied heavily on the exclusivity
of the civil rights agency's remedy in concluding that it had the
power to order compensatory damages, as did the Commission in its
first brief.

Although this Court has given strong recognition to the fact
that one of the purposes of the Act is to "fashion an effective
remedy for the individual aggrieved", "to give redress to the

individual who complains”, it has not yet articulated that purpose

(17)
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in such absolute terms as "make whole" or "restore to the rightful

economic status" which have appeared in the decisions of other

courts.

The United States Supreme Court in Albermarle Paper Company V.
Moody, speaking in the context of backpay awards under Title VI£
of the Civil Rights Act of 1964, referred to the "central statutory
purpcses of eradicating discrimination throughout the economy and
making persons whole for injuries suffered through past discri-
mination." 422 U;S. 405, 421 (1975)

The United States Court of Appeals for the Third Circuit in-

voked the "make whole" doctrine in Rosen v. Public Service Electric

and Gas Co. The case involved a retirement plan found to be

discriminatory under Title VII. The District Court ordered the
victims compensated to the extent of their loss, The Court of
Appeals considered the remedial provision of Title VII authorizing
the District Court to order "such affirmative action as may be
appropriate, which may include, but is not limited to ... backpay",
and found that "this grant of authority should be broadly reéad and
applied so as to effectively terminate the practice and make its
victims whole." 42 U,S.C. §2000(e)-5(g), 477 F.2d 90, 96 (1973).
United States district courts within the Third Circuit have held
that compensatory damages are not available under Title VII, find-
ing that the "compensatory damages" in Rosen were limited to backpay.

See Marshall v. Electric Hose and Rubber Co., 413 F.Supp 663 (D.

Delaware, 1976) and Presseisen v, Swarthmore College, 71 F.R.D. 341

(18)
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(E.D. Pa., 1976).

In the 1972 amendment to Title VII, there was added to the
‘remedial section a provision that permitted the court to award
... any other equitable relief as the court deems appropriate.”
The Third Circuit Court of Appeals recently construed that lan- .
guage as barring the award of punitive damages under Title VII.

See Richardson v. Jones, 45 L.W. 2457 (March 7, 1977). Other

federal courts have interpreted this clause as barring compensatory

as well as punitive damages. The Sixth Circuit in EEOC v. Detroit

Edison Company set aside an award under Title VII on this basis,

distinguishing backpay as a form of restitution as opposed to
compensatory damages. The court stated that restitution (backpay)
is an eguitable remedy so that a jury trial was not required. 515
F.2d 301, 308 (l975}.

Other federal courts have recently held that compensatory

damages are available under Title VII. See, e.g. Taylor v. Ford

Motor Company, 8 EPD 253 (W.D. Mo. 1974) and Clairborne v. Tllinois

Central Railroad Company, 401 F.Supp 1022 (E.D. La. 1975).

Thus, there is a split of authority on whether compensatory
damages are available under Eit}e XII;

There are many bases for this court distinguishing and not
following decisions barring compensatory damages under Title VII.

The Pennsylvania Act, in conferring the broadest discretion
and flexibility on the Commission to fashion remedies "tb effectuate

the purposes of the Act," does not limit the Commission to "equitable

relief."




Nor, need there be a Seventh Amendment concern.

In Atlas Roofing Company v. Occupational Safety and Health

Review Commission, 45 L.W. 4312 (March 23, 1977), the issue beforé

the court was: "... whether, consistent with the Seventh Amend-
ment, Congress may create a new cause of action in the Government
for civil penalties enforceéble in an administrative agency whe;e
there is no jury trial,"

Under the Occupational Safety and Health Act of 1970, 29 U.S.C.
§651 et seq., Congress authorized a federal administrative agency
to impose c¢ivil penalties, including monetary damages up to ten
thousand dollars, for violation of that statute,

In upholding the authority of the administrative agency to
do this against a Seventh Amendment challenge, Mr. Justice White,

speaking for a unanimous court, declared:

The point is that the Seventh Amendment was
never intended to establish the jury as the
exclusive mechanism for fact finding in civil
cases, It took the existing legal order as it
found it, and there is little or no basis for
concluding that the amendment shouid now be
interpreted to provide an impenetrable barrier
té administrative fact finding under otherwise

valid federal regulatory statutes.




We cannot conclude that the amendment rendered
Congress powerless -- when it concluded that
remedies available in courts of law were in-
adequate to cope with a problem within Congress'
power to regulate -- to create new public rights
and remedies by statute and commit their enforce-
ment, if it chose, to a tribunal other than a court
of law -- such as an-administrative agency —-- in

which facts are not found by juries. At 4317,

It is submitted that the Seventh Amendment similarly did not
render the Legislature of Pennsylvania powerless to create a
statutory scheme under which it committed the enforcement of
precious civil rights of its citizens to an administrative agency.
The Commission has long argued that this is precisely what the
Legislatufe sought to do with the Pennsylvania Human Relations
Act.

The Commission has urged, and reasserts in the light of its
experience, that the authority to order compensatory damages is
needed to make the Act effective, to serve as a deterrent to
thése who are inclined to discriminate, and to fairly and signifi-

cantly redress individuals aggrieved by unlawful practices.4

In awarding $5,000 in compensatory damages to victims of housing
discrimination under the 1968 Fair Housing Act, 42 U.S.C. §3612,
an Ohio Federal Judge said:

"Compensatory damages for a violation of civil rights in general
must be more than nominal, Certainly, one who has been deprived

of his right not to be discriminated against has suffered real and
substantial injury." Harrison v. Heinzeroth Mortgage Company,
Equal Opportunity in Housing, $15,202 (D.C., N.D. Ohio 1i977).

(21)




CONCLUSION

For the reasons set forth in Appellant's original brief
and those set forth in this supplemental brief, the Commission
respectfully prays the Court to reverse the decision and oxrder
of the Commonwealth Court of August 14, 1973 and reinstate
in its entirety the Commission's final order and hold that the
Commission has the authority to order a respondent to pay com-
pensatory damages where in the Commission's judgment this will

effectuate the purpcoses of the Act.

Respectfully submitted,

. 7 &G ////
(%f’/ﬁj??‘ A A e TN
SANFORD KAHN, General Counsel
Pennsylvania Human Relations Commission

Attorney for Appellant
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