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QPINION BY JUDGE MacPHAIL FILED__ Maxzch 11 » 1983

After being rejected as an applicant Zor acmissicm to the
Permsylvania State Police Academy as a cadet om September 5, 1979,
hyllis M. Sweéting (Commplainanc), filed a complainc with the Human
Relacions Cormission (Commission) alleging that she had been
2iscrizinazed against by the Pemmsylvania Scate Police (Exployer)

sved or disabled person in violation of Section 5(a) of

o

as a znandic
=sa Pennsvlvania Human Relations Act (Act}k} Finding prcbable
cause, the Commission ordered a heazing afrer efforts tihrough
conference, conciliation and persuasion were msuccessiul.

Afrer a hearing before a panel, the Commission found that
Zrplover had rejected Complainant becauserit regarded her as having
an izpairment which would interfere w{tgxherlabili:y to breathe
due ro a2 medical cendirion diagnosed as allergic rhinicis for which
sme had been receiving treatmenz since 1973. In addition, the
Cormission found that Complainant would be able to perZor2 the
essen=ial cuciss of a cadec despite her allexgy. The Cc—issicn
ccnclucded thac Complainanc was a handicapped or disabled cerscn

w4 =hin che meaning of the Act and that Ezplover had discrizminacted

L L) it e S o et

:nse her secause of her ncn-job related handicap oT disabilicy.

Radie i
again nex

af, che precise

b
.

e Cormission's order dirscted appropriate rtel

~acu=e of which i3 a Tarter not at issuve in CRis appeal.
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_Empioyer coannds to this Coﬁrt thac: (1) it was
denied due process of law at the Comzission hearing; (2) the
Coc=issien errad when it concluded that Complainant was 2 héndicapped
or disabled person under its regulacioms; (3) the "regarded as”
ccmpenent of the Coumission’s regulations found at 16 Pa. Code

n
S

! e

4 4" is an izoroper extensicm of the Act and (&) assuming for

F_\

surposes ol arzuTent that Complainant is handicapped oxidisatled,
ner disabilizy is job related,

Our sccpe of review in these matters is to deterXine

. T

wherher the Commission's adjudication is in accordance with the law,
sherther irs findings of fact in support of ics conclusions are
based upen substantial evidence and whether Exployver's consticuticnal

-izhcs were violated. SlIvoery Rock Srate College v. Pennsvivania

Zumanm Relaricns Cormission, 1l Pa. Cormonwealch Ct. S0L, 314 A.2d

Jaa (18740,

Tn the recent past; this Court has decided two cases3

iavolving diserimination by Teasom of handicap or disabilicy, both

of which ara on apveal to ouxr Supreme Cours, and both of which azese

Svior to the eifective date of the Commissicn's zegulaticns 2

at 15 Pa. Code §§44.1-44.21, This is oux Si-sr case, chen, wherein
-ne Corission's zegulations are clearly applicable and wheTeli:n

nandicap or disability has been determined to existc by zeascn of

-ne language centained in those regulacicns.




Factual Background
It appears from the record that Complainant was
referred by her family physician to Dr. Winter, a physician

»

specializing in allergies, in 1973, Complainant at that tize

was in her rly teens. Dr. Winter diagnosed her comndizicu as
allerzic whinitis due to sensitivicy to ragweed pollen, hcuse dust

and zolds. At that time, she was placed on a regimen of
h7posensitizacicn injections and sywptomatic medication consisting
cf the drug drixoral, an antihiscamine. She continued wirch thar
Tedication up to the time of her Dhyszcal examination by Zzplcyer
w.2i the excepticon of a few years while she was in college when
‘she did not receive the injecctions. Az the tizme of the physical
exazinacticn she was receiving the injections on a weekly basis. Ar
the tize oI the hearing before the Coqm@Séion on February 2, 1981
she was receiving cwo injections everf é%o weeks., When Ccmpla-nant
illed cut a medical history form as part of Empleyer's physical
examination requiremencs shé'indicatad that she had or had had
asthma, hay fever and an allergy and chat she had or had had nose
and sinus trouble,

Ezployer's examining physician, Dr. Dutlinger, Ziled a
wotice ¢ zedical rejection of Coopl a;nant with EZzplever's 3ureau
cZ Perscunmnel which scated that because of Ccmplainant's allexgi
cendlzion, which the phvsician Zound to be permanent and nec

cerracztaple, Complainant did not coniorm to designaced scandards fov
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acceptance, Dr. Dutlinger also noted on the rejection form:

History of severe allergic conditionm
requiring weekly injeccion treatments.
Condition would probably be aggravated
by exposure fgIStables and horse
environment. -

Ia his tesctimony Sefore the Commissien, Dr. Dutlinger said that

Complainant was the first applicanc he had rejected because of an

}—4

allergic condition but he explained that he regarded Complainzant

as naving a rather severe allergy which would be aggravared, in all

robabilicy, by her period of training as a cadet. Applicantcs

-

- 4

-

orevicusly admitted with allergic conditions, the doctor said, weTe
acmic-sd because their allergies seemed mild. He restified that
"5 zo 30 percent of all applicants have a history of an allexzic

F=

éisorder of some kind.

LT
Afrer the Complainant was .wejected, Dr. Winter sent 2
etrer to Eoplover coufirming that Complainant was in his care,

char she was on medication-for allergic rhinicis, that she no

’....l
o]
3
a9
m
H
m

necountered drawsiness.f:om raking the antihiscamine, chat
she is_unab;e co breathe freely through her nose, char her conditicen
was not permanent ana was correctable and chat, ia his copinicn,
Complainant's condition would net e aggzavated DY exposure To
s=zbles and horses. In his testizcny belore the Cermissicn, DT,

-

inter said Complainanct's condiclon was per3anent and was corTectable

Zo0 a

9]

er=ain exzent by medicariom. He also restified thac

—lie




Ccmplainant was not disabled or limited in her ability to work
and that ste had no izpairment of l1ife fimetiens by reasom of her
allerzy. He fuxrcther testified that there]were no duties associated
wirh the werk of a Pemnsvlvania State Police Officer that she could
not perZeora because of her allergzies. |

Afrer reviewing Dr. Winter's lecter, Dr. Dutlinger Te-
affirmed his previous medical rejection c¢f Cemplainanc.

Complainant cestified chat she was not izpaired by Teason

ny

of ner allergy and zedication in any of her physical actiwvicies,

neizher chose relaced  to recreation nor those related to previous

and subsequent employment.s that there were no restrictioms in her

T -

1:i7a style, thac she had never been hospitalized for her allerzy,

E

chaz she can go up to 8 weeks without injectioms and that she
qever been rajected for employment for physical reascms.

Erplover's witness, Dr. Trautrlein, professor of an ear,

ave, nose and thrcat clinlc at Pennsylvania State Universircy, who

(.
}J.
[N

not examine Complainant but who evaluated her on the basis

of tescimeny and records, stated that Complainanc was in the Top

ller=zy sufferers and chat he would concuxr wizh
g}

ey

ran of

1
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Dr.
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utlinger's conclusicns,
Sgt. Sparks of che Permsylvania Scate Police and Mr., Wagner

an Incustzial Zsvchelogist testiiied for Izplover concerm:

% iy 8




physical activities cadets engage in as a part of their training.
Constitutional Challenge
Exployer contends that it has been denied due pfccess
because the prosecuctorial and adjudicatory functions were
impermissibly cormingled by virtue of the facer thart one assiscant
generzl counsel ¢f the Commission presented the case for Cemplainant
and ancther assistant general cocunsel of the Commission advised the

hearing panel. Zmplover alerted the Commission well in advance of

J J

the hearing of its concerms in this *egara but the Commissicn

refused to change ics procedures.

e PP RATR R i e

The same objecrion was raised and disposed of contrary

to the EZxployer's posicion in Pemmsvlvania Human Relarions Ceczmissicen

T T

v. Twom>, 25 Pa. Commonwealth Ct. 295, 361 A.2d 497 (1§76).

e

Tzplover argues that that case is distinguishable from the one now
Selore us because in Thorp there was vircually no dispute as o the
faccs whereas here rhere is a definite conflict in the expert

opinion testizony. Yoting that Judge Blact, writing Zor the
—ajerisy in ThorDd, stated chat che Comxission's heazing tractice

caze ''perilously cleose' to a constituzional vieclaticn, tmployver

-

- - -

cncends chaz the facrts in chis case cake it over the linme izmcto the

-2ala of at least the appearance oI peossible prejudice.
Cur Court has examirned this azea of cthe law in other cases

and has concluded that as long as the cwo functicus are separate in

-




fact, that is, where both counsel although related to the saze
agency operate independently of one another during the course of

the nearing, =minimum due process is satisfied. Togans v.. Stace

Civil Service Commission, Pa. Commonwealth Cr.

., 452 A.24

576 (1982) and cases cited therein. In the instant case, we are

cnable to conclude that there was even the appearance cf

izporepriety in the conduct of counsel and that ocur decision iz

Applicacion of Commissicm Regdlaticns
Inastuch -as the key to this case is contzolled by tkhe
Coermissicon's regulaticns, we must first determine whether the
regulations are an improper extension of the Act. As we have n&ted in

Shiladelonia Elecgric Co., the Legislactuie did not define "handicap” or

in the Act. The Legislature did, however, give to the
Cecmission broad rule-making power to effecruare the policies and pro-
visions of the Ac:.6 When fhe Cemmission adopted its regulaticns defining
~Scse Re? werds 1n the statute, they were engaged in legislative,
not incerprecazive, :ule—makin .  When we review such a cegulacicm,

we are noC act Liberty to substitute our own judgment for chag of

acdministzative officers who have kept wichin the bounds of cheir

administractive cowers., Uniontcewn Area Schoel Distrmice v, Pemmsvlvania
<.man Relarions Cermission, 455 Pa. 52, 313 A.24 136 (1873). <tUnless

wa Iind the regulaciocuns to be so at odds with Iunmdazenca

[
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of law as to constitute whim or fancy, we may not contravene che

promulgated regulations. Id.

In the instant case, the Commission not only tracked thke

Act but followed verbatim the language used by Congress in the
Renabilizarion Act of 1973, as arended, 29 U.S.C.A. §706(7) (West
Supp. 1976-1981) in defining a handicazpped or disabled perscn.7
Ne, comsegquently, cannot say that the Commission's regulatioﬁs

are an ioproper extension of the law or that they are at cdds with

fundsmental principles of law. .

g
Complainant bears the inicial buxrden of establishing a

J

rima facie case of unlawful diserimination., GCenerzl Electri

Cown. . Pemnnsvlvania Human Relacions Commission, 469 Pa. 292,

TR P A R N e

363 A.2d 649 (1976). She wmeets this burden by showing that she is
zember of a protected minority, that ‘she applied for a2 job for
which she was qualified and that the employer continued o seek
ocher arplicants of equal qualifications, Cnce she escablistes , %
~hose elements, the burden then shiftcs to the exployer te show that
-ne rejecticn of the complainant was not in viclacicm of the Acz. IZ.
Complainant contended and the Commissicn found cthat Rhex

shvsical izpairment did not substantially limic her major life
Zonecicons. There 1s substantial evidence in the record To supperT

chat finding. Therefore, Cowmplainant dees not £all wichin sub-

clauses (d) and (3) of the Comxmission's definicicn of a handicapred

-3-




or disabled person.8

Ccmplainant contended and the Cormission found thar she
was, however, regarded by Exmployer as having a physical izpairZent
which subscantially limited one or more of her major life
acciviries under sub-clause (C) of the Comﬁission's definition.g
Ezploverx speci?ically rejected Complainant because of a pezmanent,
qon-correctable allergy conditicn for which Complainanc Teceived
weekly injeccions.lo The Commissicm found that that cenditiom
did not substancially limic Complainanc's major iile activicies
wuc chac she was created by Exployer as é;ving such a limiczatienm.
Those findings, according to the Commission, brought Empleyer withina
clause (ii) sub-clause (D)ll of the Commission's definition of 2
nandicapped or disabled persom. Agalu the Commission's findings
in this regard are supported by subshantlal ev*dence in the record
although there is other evidence tO the contTary.

On the basis of the foregoing, we must affirm the .

ccmission's conclusicn that Cowplainant was regarded by Explover as
12

a nandicapred pexrson.
Czplover urges that i we dismiss its other arg:men:é,'we

—ust, rnevertheless, hold that Complainant's physical izpair=ent is

job-relared. Tae medical rajecrion did stace that Complaizant's

ondiziecn world ozcbablv be aggravated by exposure o0 scables and

warsze envizcument. CLxployer states that the damage €O Cormlainant’s

9w




health was a éignificant factor in refusing to accept Complainant
as a cadet.
The Commiss;on‘s regulations define a nomn-job relaced

handicap or disability by stacing, inter alia, that:

A handicap or disabilicy is net
job-related merely because the job
Tay pose a chreat of harm to che
erplove or applicant with the handicap
cr disabilitcy unless the thzeat 1s one
of demonstrable and serious harm.

18 Pa, Code §44.4, The ragulations also provide thar:

An empleyer shall not?. . . refuse
to hire . ., . an . . . applicant
because of 2 present handicap or
disability wiich is not job-related
but which way worsen and beccme
job-related , . . provided that
this subsecticon shall not bte
constTued so as to izroses ant undue
hardship on the empleyex,s - =

16 Pa. Code §44.15.
Exployer argues that the testimony of its witmesses
concerning the eflect wpon Complainant's condition of her cadet

aining and her ulctimate' capabilicy to perform the ducies of a

H

()

Stace Police officer is entitled to more weight than the evidence
oresenced by the Commission to the contrary, EIZaployer recognize

that iz is the Commdission's function to resolve conilicts in the
ev=.dence and co decide where the weight of the evidence must be
i7en, The Zzoloyer's evidence was that Cemplainanc's healch

srabablv would be affected by cadet training and that 2erhians shie

R




would be unable to carry out efficiently the duties assigned to
her. Dr. Winter testified that Complainant would not be affecrted

by horses or stable condicticms, although he had not tested ker

th

or that expesure,. He based his cpinion on the faect that Complainant
had no history of those conditions affecting her allerzies. He
zastified, also, Qs we have noted, that Com@lainant's allerzic
condition'wculd not prevent her Ifrom performing any of the dﬁties

of a Permsylvania State Police 0fficexr. The Commission weighed

the testimeny om both sides of this issue and concluded that

Dr. Winter's testimony was sufficient to Eéfsec that of Dr. Dutlinger
and Dr. Trautlein. As we have said, that was the Commission's prover

|
unction and we will not disturb ic.

th

We conclude that Employer's ev%dence falls far short of
proving a demonstTable or serious thréa%ﬂof hérm.to Ccmplaiﬁant;
nor has Ezoployver shown that it will suffer undue hardship if
Corplainant is employed. | -

Scomary

Iz is this Court's conclusion that there is substantial
evidence in the record of this case to support the Commissica’s
findings of fact and we are also of the opiniom that the Comxissien’s.

conclusions that (1) Complainant is a handicapped persen withia th

I

surview of the Cowmission's wegulations which have the effsct of law

and (2) Cermplainmant's handicap is nen-job relaced. are in accordance

-l
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with the law.

The Commission's order, accordingly, must be affirmed.

)
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FOOTNOTES

Lict of October 27, 1955, P.L. 744, as zmended, &3 B.S.
§955(a). | ===

216 Pa. Code §44,6 provides, in pertinent paTt, as A
follows: _ ‘

iy
m

Handicapped or disabled person -- Includes ¢
follewing: '

; (L) A persomn who:

(A) has a physical or mental impairTent
winich substantially llmihs ‘one or more major
life activicias;

(B) has a record of such an impairment; or

(C) is regarded as having such an impaizment.

(ii) As used in subnaragranh (L) or this paragravh, the
phrase: .

L
L]

(A) "physical or mental impairment" means
a physiological disoxrder or condirion, cosmetric
disfiguremenc, or anactomical loss affecting cne
or more of the folleowing body systems: neurolegleal;
tusculoskeletal; special sense organs; Tesplratlry,
including speech organs; caxzdiovascular
“ED“OdUCulve digestive; genitourinary; ‘kemic and
ly=phatic; skin, and endocrine or a2 mentcal or
psychological disorcer, such as mental illinmess, and
specific learming disabilicies.

(3) uajor life act ivicies' ceans Iumcticns
such as caring for omne's self, per:orn‘“? zanual
tasks, wal&ing, seeing, hearing, speaking, .
breathing, learning, and working.

(C) "has a record of such an izpairzent’ cZeans
has a hiscory of or has been misclassiiiesc as naving

zencal or phvsical igpairment that sudstantially

limics one or wmore major life activiiies.




. (D) "is regarded as having an impairdent™
means has a physical or mental impairment that
deces not substantially limit major life v
activities but that is treated by an ecplover
oT owner, operator, or provider of a oublic
acccmmodaticn as constituting such a limitatien:
has a physical or mental impairmenc that
substantially limits major life activities only
2s a result of the atticudes of others toward
such impairzent; or has none of the impairments
defined in subparagzaph (i) (A) of cthis parag=aph
but is tTeated by an employer or cwner, operacor,
or provider of a public accommodation as having
such an impairment.

(Zmrhasis added.)

. ,;sf .
3National Railroad Passenger Corp. v. Pennsvlvania Human
Relacions Cocmossion., ?a. Cormonwealth Ce. , 452 A.Za 301
(L¥3l) anc znrlaceiohia tlectric Co. v, PennsvlVvania Eusam Relatiens

Cctmission, fa, tommonwealth Cr. , =43 A.2¢ /0L (173d7.

‘ As part of a cadet's training, a 12 hour couzse in horse-
zanship is required including care of the animals and the facilicies
in which they are housed.

SAlthough Complaiﬁént failed the strengrth and agilicy rest

for admission to the academy in March of 1973, she did pass it on
Seprtembexr 5, 1979.

%Section 7 of the Act, 43 P.S. §957.

-~

7§§g 16 Pa. Cede §44.4 definicion of 'handicapped or
disabled pexrscn’, subsecticns (L)) - (C).

SSee note 2.

«lb=
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_9See note 2.

1OAlphough Eoployer ceontends in its brief and presented
restimonial evidence to the Commission panel that Ceoplainant also
suifered from asthma; a fact which influenced che zedical rejectionm,
the relecticn itself does not mentionm an asthxatic condition as 2
basls feor rejectiom.

llSee note 2.

12mis Court is well aware of the lemg range ramifications of
such a result. If an Employer rejects an applicant for medical
-reasons, that act under the Commission's regulations is an immairment,
er se, of a major life activity, i.e. empleywment. Unless ck
over, therefore, can show that the physical condicicn is job-
rted, a burden not easy to neet, see Hational Railrocad Passenze=
the employer faces the probabIlity or defending a complaintg
the Acct. While we are well aware of the laudable purpese of
- to Zfoster the full employment of all of cur citizens cegardless
ir race, color, religious creed, ancestxry, handicap or disabiliczy,
on 1(b) of che Act, 43 P.5. §952(b), we do not belleve chat an
cployer's rejection of an applicant based upon a reccmmendation of ics
dical expert which has some basis in fact, is discriminaticn as that
is understood and has been applied to condicioans of race, color,
3icus creed or ancestry. We are especlally conscious of the need
some emplover discretion in such macters where the employer, as
here, 1s respomsible for public safecty and welfare.
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We feel bound, nevercheless, teo interpret the startucte
liberally because of its remedial nature and to enlorce the Commission's
regulactions since they are legislative in nature,




COMMO NWEALTH OF PENNSYLVANTIA,

ENHSYLVANIA STATE POLICE, IN THE COMMONWEALTH COURT

Petitioner OF PENNSYLVANTIA

V.

CCMMONWZALTH OF PENNSYLVANIA,
?:.QISYLVANL%. HUMAN RELATIONS
CCMMISSION AND PHYLLIS M.
S’»»«T;Z'IIZIG,

*s o

Respondents N0, 1447 C.D. 1981

ORDER .
-—-——-———-7;;

The order of the Pemnsylvania Human Relations Commissicn
dated May 18, 1981 i{s affirmed.

M

Q‘H A O. Mbp OLmQ

John A. Machail, Judge

DATE: March 11. 1983
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COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE
PENNSYLVANIA HUMAN RELATIONS COMMISSION

PHYLLIS M. SWEETING, Complainant
V.

COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA STATE POLICE
BUREAU OF TRAINING AND EDUCATION and BUREAU OF PERSONNEL, Respondents

DOCKET NO. E-16970

FINDINGS OF FACT

1. Complainant is an adult female named Phyllis Sweeting who resides at Box 507 Freedom Road,
Williamsport, Pennsylvania 17011. (S.F. 1)

2. Respondents are the Commonwealth of Pennsylvania, Pennsylvania State Police, Bureau of
Training and Education and Bureau of Personnel with its headquarters at 1800 Elmerton Avenue,
Harrisburg, Pennsylvania 17109. (S.F. 2)

3. On November 7, 1979, Complainant filed a notarized complaint with the Pennsylvania Human
Relations Commission (Commission) alleging in relevant part that Respondent violated Section
5(a) of the Pennsylvania Human Relations Act (Act), Act of October 27, 1955 P.L. 744, as
amended, 43 P.S. §955 et seq., in that Respondent refused to hire her because of her non-job
related handicap disability, allergic rhinitis. (S.F. 3)

4. After an investigation of the complaint was conducted, probable cause was found to credit the
allegations. (S. F. 6)

5. After a determination of probable cause was made, the Commission attempted to eliminate the
alleged discriminatory practice through conference, conciliation and persuasion but were
unsuccessful in their efforts. (S.F. 7)

6. The Complainant originally applied for the position of State Police Cadet on October 8, 1977.
(S.F. 8)

7. In order to be accepted as a State Police Cadet, all candidates are required to pass in sequence:
a. a preliminary application,;

b. a written examination administered by the Pennsylvania Civil Service Commission;

c. astrength and agility test;

d. aphysical examination by the State Police Medical Officer and prior examination by the
applicant's doctor;

e. an oral interview; ,and

f. abackground investigation. (S.F. 9)

Complainant met all the preliminary application requirements at the initial screening. (S.F. 10)

9. Complainant passed the written examination on December 17, 1977. (S.F. 11)

10. Complainant's physician Dr. Rogers performed a preliminary examination of Complainant on
February 22, 1978. (S.F. 9)

11. Complainant failed the Strength and Agility Test on March 14, 1978 and therefore was
disqualified. (S.F. 13)

12. Complainant reapplied for the position of State Police Cadet on December 21, 1978. (S.F. 14)

13. Complainant took and passed the written examination on February 10, 1979. (S.F. 15)

>



14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

The Complainant's physician, Dr. Coleman Funk, performed a preliminary physical examination
of her on August 23, 1979. (S.F. 16)

Complainant took and passed the Strength and Agility Test on September 5, 1979 (S.F. 17)
After administering a physical examination to the Complainant, the State Police Medical Officer,
Dr. Robert P. Dutlinger, disqualified the Complainant for the position of police cadet because of
her allergy. (S.F.18)

Dr. Dutlinger gave the reason for Complainant's rejection as "History of severe allergic condition
requiring weekly injection treatments. Condition would probably be aggravated by exposure to
stables and horse environment." (Exh. C-4)

By correspondence dated September 5, 1979, Complainant's allergist, Dr. John C. Winter, stated
that he did not agree with Dr. Dutlinger's analysis .of Complainant. (S.F. 19)

By correspondence dated September 27, 1979, Respondent's attorney, John L. Heaton, advised
Complainant's attorney, Germaine Ingram, that Dr. Dutlinger "reaffirmed his opinion" regarding
Complainant's condition. (S.F. 20)

The Respondent permits individuals who are sensitive to dust and pollens to wear a protective
respiratory mask in the stable area if such a decision is recommended by its Medical Officer.
(S.F.21)

The Complainant has allergic rhinitis and has been receiving treatment from a specialist since
1973. (N.T. p. 64)

At the present time, Complainant receives injections once a month from her specialist. (N.T. p.
32)

Complainant's allergy has never prevented her from participating in any physical activities. (N.T.
pp- 35-36)

Respondent regarded Complainant as having an impairment which would interfere with her
ability to breathe. (N.T. p. 146)

During Complainant's interview, no one questioned her as to her ability to perform the essential
duties of the position for which she was applying. (N.T. p. 35)

Respondent did not consult the Complainant's allergist before making its decision to reject her.
(N.T. p.. 139)

The Respondent did not administer tests to the Complainant which would have indicated what
allergies affected her and to what degree they affected her. (N.T.. p.. 140)

Complainant would be able to perform the essential duties of a Pennsylvania State Police Cadet
despite her allergy. (N..T. p. 69)

There is a 75% probability that Complainant would have been hired if she had passed the
physical examination. (N.T. p. 227)

Complainant made immediate and substantial efforts to find employment after her rejection by
Respondent. (N.T. pp. 213-215)

Had Complainant not been disqualified by the physical examination, she would have been
admitted to the Cadet Class of October 11, 1979. (N..T.. p. 224)

The bi-weekly salary of a Cadet beginning training on October 11, 1979 was $436.00.. Upon
promotion to the rank of Trooper on March 27, 1980, the salary increased to $516..00 and
remained there through December 31, 1980. (Exh. C-7)

Complainant's earnings were $8,093..33 for the period from October 1979 to January 29, 1981.
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CONCLUSIONS OF LAW

1. The Pennsylvania Human Relations Commission ("Commission") has jurisdiction over the
parties and subject matter of this complaint.

2. The parties and the Commission have fully complied with all procedural prerequisites to a Public
Hearing in this matter.

3. Complainant Phyllis M. Sweeting is a handicapped or disabled person within the meaning of
Section 5 of the Act in that Respondent regarded her as having an impairment.

4. Complainant's handicap was non-job related in that it would not substantially interfere with her
ability to perform the job.

5. Respondent unlawfully discriminated against Complainant by refusing to hire her for the position
of a State Police Cadet because of her non-job related handicap or disability, allergic rhinitis.

6. A prevailing Complainant in an action alleging discriminatory refusal to hire is entitled to an
award of back pay with interest and to an order that Complainant be hired with retroactive
seniority.
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OPINION
I. HISTORY OF THE CASE

This case arises from a complaint filed by Ms. Phyllis M. Sweeting ("Complainant") with the
Pennsylvania Human Relations Commission ("Commission") against the Commonwealth of
Pennsylvania Pennsylvania State Police Bureau of Training and Education and Bureau of Personnel
("Respondent") on November 7, 1979. The essential facts surrounding this case are not in dispute.

On October 8, 1977, Complainant originally applied for a position as a State Police Cadet but was
rejected for the position after she failed the Strength and Agility test. She reapplied to be a Cadet on
December 21, 1978. In order to become a Cadet, an applicant is required to pass in sequence:

a) a preliminary application;

b) a written examination; administered by the Pennsylvania Civil Service Commission;

c) a Strength and Agility test;

d) a physical examination by the State Police Medical Officer and prior examination by the

applicant's doctor;

¢) an oral interview; and

f) a background investigation.

From December 21, 1979 to September 5, 1979, Complainant took and successfully passed the
preliminary application, the written examination and the Strength and Agility test. However,
Complainant was rejected after Respondents' medical officer, Dr. Robert P. Dutlinger, performed a
physical examination of her on September 5, 1979. The reason given for Complainant's rejection was:
"History of severe allergic condition requiring weekly injection treatments. Condition would probably
be aggravated by exposure to stables and horse environment."

After this complaint was filed, Commission staff conducted an investigation to determine whether
probable cause existed to credit the allegations of the complaint. After probable cause was found to
credit the allegations, the attempts made to adjust the complaint through conference, conciliation and
persuasion were unsuccessful. Consequently, a public hearing was convened before Commissioner
Everett E. Smith on February 2, 1981. Both parties waived the requirement that three (3) Commissioners
preside at the hearing.

II. LIABILITY



After carefully reviewing the record in this case and in consideration of the briefs submitted by the
attorneys for the Complainant and Respondents, we find that Respondents unlawfully discriminated
against Complainant in violation of Section 5(a) of the Pennsylvania Human Relations Act ("Act"), Act
of October 27, 1955, P.L. 744, as amended, 43 P.S. §955 et seq. by refusing to hire her for the position
of a State Police Cadet because of her non-job related handicap or disability, allergic rhinitis.

A. Complainant satisfied her burden by showing that she was a “handicapped or disabled” person
who was qualified for the position of State Police Cadet and was rejected by Respondent because
of a non-job related handicap or disability.

In an action brought pursuant to the Pennsylvania Human Relations Act, the Complainant carries the
initial burden of establishing a prima facie case. General Electric Corp. v. Pennsylvania Human
Relations Commission, 469 Pa. 292, 365 A.2d 649 (1976). A prima facie case is established by showing
that Complainant is a member of a protected minority, that she applied for a job for which she was
qualified, that her application was rejected and that the employer continued to seek other applicants of
equal qualifications. Once a Complainant establishes these elements, the burden then shifts to the
employer to justify his employee selections on the basis of job-related criteria. McDonnell-Douglas
Corp. v. Green, 411 U.S. 792,93 S.Ct. 1817, 36 L. Ed. 2d 668 (1973).

The evidence shows that Complainant applied for the position of a State Police Cadet on December 21,
1978; that she passed the written examination on February 10, 1979, passed the Strength and Agility
Test on September 5, 1979 and was disqualified by the Respondents because of her condition, allergic
rhinitis. The only question remaining is whether Complainant

is a member of the class protected by the handicap and disability provisions of the Act.

The definition of a handicapped or disabled person is not found anywhere in the Act but is contained in
regulations adopted by the Commission pursuant to §7(d) of the Act, 43 P.S. §957(d). A handicapped or
disabled person is defined at 16 Pa. Code 44.4 as:
(1) A person who
(A) has a physical or mental impairment which substantially limits one or more major life
activities;
(B) has a record of such an impairment; or
(C) is regarded as having such an impairment.

A physical or mental impairment is defined as:
A physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one
or more of the following body systems: neurological; muscoskeletal; special sense organs;
respiratory, including speech organs; cardiovascular; reproductive digestive; genitourinary;
hemic and lymphatic; skin, and endocrine, or mental or psychological disorder, such as mental
illness, and, specific learning disabilities. 44.4 (d) (i1) (A)

Major life activities are defined as:
Functions such as caring for one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning and working. 44.4 (d) (i) (B)

The term "has a record of such an impairment" is defined as:
Has a history of, or has been misclassified as having a "mental or physical impairment that

substantially limits one or more major life activities. 44.4 (d) (ii) (C)

The term "is regarded as having an impairment" is defined as:



Has a physical or mental impairment that does not substantially limit major life activities but that
is treated by an employer or owner, operator, or provider of a public accommodation as
constituting such a limitation, has a physical or "mental impairment that substantially limits
major life activities only as a result of the attitudes of others toward such impairment, or has
none of the impairments defined in clause (i) (A) of this paragraph but is treated by an employer
or owner, operator, or provider of a public accommodation as having such an impairment. 44.4

(d) (i1) (D)

Complainant is a handicapped or disabled individual within the meaning of the Act because she was
"regarded as having an impairment”" by the Respondent employer. All of the evidence in the case
suggested that allergic rhinitis is a physiological condition which affects the respiratory system or the
ability to breathe normally through the nose. This brings it within the definition of a physical
impairment. However, it is our belief that this condition does not substantially limit Ms. Sweeting's
major life activities. Ms. Sweeting testified that her allergy has never restricted her participation in any
type of activity. (N.T. p. 55). In addition, Complainant's allergist, Dr. Winters testified that Ms.
Sweeting's allergy would not limit her major life activities (N.T. p. 103). The condition was treated by
Respondent as constituting a limitation on Complainant's major life activities.

Respondent's expert, Dr. Trautlein, testified that based on the treatment Complainant was receiving, she
was probably in the upper ten (10) percent of the general population who are troubled by allergies (N.T.
p. 183). He also testified that if one took 100 people who suffered from allergies, ten (10) percent of
them would have clinical asthma, i.e. they will identify themselves to other people that they have asthma
(N.T. p. 184). He stated that if you take those same 100 people and challenge them with inhalation of
very analgetic materials, thirty (30) percent of them could be induced to a full blown asthmatic attack
(N.T. p. 184). He also testified that virtually all of the people who are on long-term immunization can be
shown to have some degree of asthma (N.T. pp. 184-185). Thus, it was inferred that there was a great
probability that Complainant had asthma.

Dr. Trautlein further testified that a person with asthma would have serious difficulty completing the
strenuous exercise program required of state police cadets (N.T. p. 197). He specifically stated that a
person with asthma who ran seven and a half (71/2) minute miles for three miles would probably.
experience a tightness in his or her chest in six (6) to eight (8) minutes, shortness of breath, wheezing
and perhaps even some cyanosis of the lips. (N.T. p. 187)

There can be no question that the Respondents regarded Complainant as having an impairment which
would prevent her from performing the duties of a state police cadet. The inference from Dr. Trautlein's
testimony was that Complainant probably had asthma and that an asthmatic person would not be able to
compete in the activities required of a cadet. Moreover, Dr. Dutlinger's response to three (3) questions
indicated that he regarded Complainant as impaired:

Q. And did you feel. that that would be a fairly severe impairment?
A.Yes. (N.T. p. 147)...

Chairperson Smith: Yes, I have a question, Dr. Dutlinger. Following the examination, did you feel that
she had a disability that .would prevent her from taking the job, serving as a trainee and .performing the

job of a State Policeman?

The Witness: Yes. I felt that she had a medical condition which would seriously affect her ability to
complete the course of training.

Chairperson Smith: In what way would you feel it would limit her in this job?



The Witness: I felt that she would be handicapped by the severe allergic condition which she had...
(N.T. p. 148)

B. Respondents did not meet its burden of showing that Complainant’s disability was job related.

Since the Complainant established a prima facie case, it was incumbent upon the Respondents to show
that Complainant's handicap was job-related. The Respondents failed to meet that burden. Section 4(p}
of the Act defines a "non-job related handicap or disability as:

Any handicap or disability which does not substantially interfere with the ability to perform the
essential functions of the employment which a handicapped person applies for, is engaged in or
has been engaged in...

Complainant testified that her allergy does not prevent her from leading an active life. She testified to
her participation in numerous physical activities during her four years in college. (N.T. pp. 38-39). In
fact, there was a period of one year while Complainant was in college when she was not receiving any
shots for her allergy. (N.T. p. 33). Yet, she was able to continue her activities normally. (N.T. p. 33).

On the other hand, all of Respondents' evidence relating to Complainant's ability to perform the essential
functions of the job was speculative. Dr. Trautlein testified that Complainant probably had asthma and
that ~ asthmatics would not be able' to endure a strenuous physical fitness program. Dr. Dutlinger
testified that he rejected Complainant because she had a severe allergy and her condition would probably
be aggravated by her period of training at the Police Academy. There was no specific evidence to show
that Complainant even had asthma. Dr. Trautlein did not examine Complainant and Dr. Dutlinger only
examined her for fifteen (15) minutes.

Section 44.15 of the Handicap regulations provides in part:
(a) An employer shall not terminate, subject to different terms or conditions of employment, or
refuse to hire or promote an employee or applicant because of a present handicap or disability
which is not job-related, but which may worsen and become job-related.

Respondents refused to hire Ms. Sweeting because she had a severe allergic condition which increased
the likelihood that she had asthma and because this condition would probably be aggravated by exposure
to the stable environment. Since there was no evidence to show that she had asthma or that she would
not be

able to perform the job because of her allergy, this amounts to a refusal to hire because of a condition
which might worsen. This, refusal is a violation of Section 44.15 of the Regulations. Also, even if
Complainant had asthma and her allergy would be aggravated by exposure to horses, the Respondents
did not prove that the functions which Complainant might not be able to do were essential.

In conclusion, Ms. Sweeting has a handicap or disability within the meaning of the "Act because
Respondents regarded her as impaired. She was qualified for the position of a State Police Cadet. The
Respondents refused to hire her because of a non-job related handicap or disability which did not
interfere with her ability to perform the essential functions of the job and thereby discriminated against
her in violation of Section 5(a) of the Act.

III. THE HEARING PROCEDURE UTILIZED BY THE COMMISSION DID NOT DENY
RESPONDENTS DUE PROCESS OF LAW



The Respondents have raised a procedural due process challenge to the hearing held on February 2,
1981. The presentation of the case in support of the Complaint was by an Assistant General Counsel of
the Commission from the Harrisburg Regional Office. Another Assistant General Counsel of the
Commission from the Philadelphia Regional Office served as a legal advisor to the hearing panel. This
procedure is used in most of the hearings held by the Commission. The Respondents contend that this
commingling of prosecutorial and adjudicatory functions was a violation of due process.

This issue was specifically addressed in Commonwealth of Pennsylvania, Pennsylvania Human
Relations Commission v. Thorp, Reed and Armstrong, 25 Pa. Cmwlth. 295, 361 A.2d 497 (1976). In
that case, the court held that the practice of allowing one attorney from the Commission to present the
charges and another attorney from the Commission to advise the hearing panel was not an impermissible
commingling of functions. A significant factor in its decision was that the facts of the case were largely
undisputed. The court stated that the fact finding process was the critical stage for the protection of due
process. Since the issues were mostly legal determinations, a reviewing court could determine whether
the legal conclusions were affected by bias.

Similarly, in this case the facts were largely undisputed. Complainant and Respondents stipulated to the
essential facts in the case. Therefore, we find that the hearing procedure was not a violation of due
process.

IV. REMEDY
Section 9 of the Act provides in part:

If upon all the evidence at the hearing, the Commission shall find that a respondent has engaged
in...any unlawful discriminatory practice...any unlawful discriminatory practice...the
Commission shall state its findings of fact, and shall issue...an order requiring such respondent to
cease and desist from such unlawful discriminatory practice and to take such affirmative action
including but not limited to hiring... with or without back pay...as, in the judgment of the
Commission, will effectuate the purposes of this Act...

It is the position of this Commission that the purposes of the Act can only be effectuated by restoring
Complainant to the place she would have been in if the discriminatory act had not occurred. This can
only be accomplished by an order to Respondents to consider Complainant for the next Cadet class.
This means that Complainant should be processed through the next steps of the application process
which are the oral interview and background investigation. If Complainant successfully completes these
steps and is admitted to the next Cadet class, she should be given a retroactive seniority date of October
11, 1979 and back pay for what she would have earned as a cadet from October 11, 1979 to the date she
enters the cadet class minus what she actually earned. The amount shall be as specified in the order
which follows.
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ORDER
AND NOW, this 18th day of May, 1981 the Pennsylvania Human Relations Commission hereby adopts
the foregoing Findings of Fact, Conclusions of Law, and Opinion in accordance with the
Recommendation of the Hearing Panel and therefore

ORDERS:

1. That Respondents shall cease and desist from refusing to hire or otherwise discriminate against
any handicapped individuals unless the handicap or disability substantially interferes with the
ability to perform the essential functions of the job.

2. That Respondents shall consider Complainant for the next Pennsylvania State Police Cadet
Class, i.e., process her through the next steps of the application procedure which are the Oral
Interview and Background Investigation.

3. That if Complainant successfully completes these steps and is admitted to the next Cadet Class,
she should be given a retroactive seniority date of October 11, 1979.

4. That within thirty (30) days of Complainant's admission to the Cadet Class, Respondents shall
pay to Complainant back wages of $8,490.07 plus 6% interest compounded annually,
representing the difference between the amount of wages Complainant would have received from
Respondents had she been placed in the Cadet Class of October 11, 1979 and the interim
earnings she made up until January 29, 1981.

5. That within thirty (30) days of Complainant's admission to the Cadet Class, Respondents shall
pay to Complainant the amount of wages she would have earned from January 29, 1981 to the
date of her admission to the Cadet Class, plus 6% interest compounded annually, minus the
interim wages which she actually made.

6. That within thirty (30) days of the date of this Order, Respondent shall report to the Commission
how it intends to comply with this Order. If upon completion of the application process of
Complainant, it is determined that Complainant shall not be admitted to the Cadet Class,
Respondent shall forward to the Commission in writing the reasons for her rejection.

PENNSYLVNAIA HUMAN RELATIONS COMMISSION

BY: Q"/

ATTEST: JOSEPH X. YAFFE, CHAIRPERSON

py: ()

ELIZABETH M. SCOTT, SECRETARY

D.‘t : &"3-‘(27: /7i/
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RECOMMENDATION OF HEARING PANEL
Upon consideration of the entire record in the above-captioned matter, it is the view of the hearing panel
that Respondent refused to hire complainant for a position as State Police Cadet due to a non-job related
handicap or disability in violation of §5(a) of the Pennsylvania Human Relations Act. Accordingly, it is
the Panel's recommendation that the attached Findings of Fact, Conclusions of Law, Opinion, and Order
be adopted by the full Pennsylvania Human Relations Commission.

Everett E. Smith, Panel Chairperson

Chal 123 198
Date 4 |



	Pennsylvania State Police v PHRC.pdf
	Sweeting v COP, State Police-Training  Ed Personnel.pdf

