Mail Date: . MAY -7 2008

COMMONWEALTH OF PENNSYLVANIA
PUBLIC SCHOOL EMPLOYEES’ RETIREMENT BOARD

IN RE: ACCOUNT OF THOMAS A. KLINE
DOCKET NO. 2007-08
CLAIM OF THOMAS A_ KLINE

OPINION AND ORDER OF THE BOARD

The Board has carefully and independently reviewed the entire record of
this proceeding, including the Briefs; the Opinion of the Hearing Examiner; Claimant’s
Exceptions to the Opinion of the Hearing Examiner; and PSERS' Letter Brief Opposing
Exceptions. We note that Claimant’'s Exceptions provide no additional argument or
authority to support his Exceptions to the Hearing Examiner’s Opinion. The Board,

therefore, denies the Claimant’s Exceptions.

The Board finds appropriate the Hearing Examiner’s Findings of Fact,
Discussion, Conclusions of Law, and Recommendation, with the correction of the
following typographical error: Page 11, the sentence “There obviously would have been
no reason to set forth the December 31, 2002 deadline requirement if the Claimant's
reasoning is to be followed.” is corrected to “There obviously would have been no
reason to set forth the December 31, 2001 deadline requirement if the Claimant’s

reasoning is to be followed.”

With the above modification, we hereby adopt the Hearing Examiner's

Opinion as our own, and accordingly:



IT 1S HEREBY ORDERED that Claimant's request to be classified as a
T-D member as a result of his employment with the Lower Merion School District,

effective August 19, 2002, is DENIED.

PUBLIC SCHOOL EMPLOYEES’
RETIREMENT BOARD

Dated: MAY -7 2008 By: I_f%%m J \f%gw
Melva S. Vogler, Chglfman




® e o FEB 2 8 2008
Law Offices of

EDWARD 8. FINKELSTEIN
I A
Harrisburg, PA 17102-3015

17-233-1687
Fax: 717 233-1868

E-Mail: esfinke@@yahoo.com

CERTIFIED MAIL, RETURN RECEIPT REQUESTED
February 26, 2008

David W. Speck, Esqg.

Assistant Deputy Chief Counsel
PSERS - Legal Division

P.0O. Box 125

Harrisburg, PA 17108-0125

Charles L. Herring, Esqg.
PSEA - Legal Division

601 Bethlehem Pike, Bldg. C
Montgomeryville, PA 18936

Re: Account of Thomas A. Klinae
Docket No. 2007-8
Claim of Thomas A. Kline

Dear Messrs. Speck and Herring:

Enclosed is a copy of my Recommendation in the above-referenced
administrative appeal. This Opinion will be submitted to the Public School
Employees= Retirement Beoard for its consideration.

Prior to submission of the Opinion to the Board and pursuant to the Rules
of Procedure, 1 Pa. Code '35.211, either party or both parties, may file with
the Board a brief noting any exceptions to the Opinion of the Hearing Examiner.
The brief noting exceptions must be filed within thirty (30) days from the date
of this letter. A brief opposing exceptions may be filed in response to the
brief on exceptions within twenty (20} days of receipt of the brief on
exceptions.

Exceptions and briefs on exceptions should be submitted to Jeffrey B.
Clay, Secretary, Public School Employes= Retirement Board, 5 N. 5% Street, P.O.
Box 125, Harrisburg, PA 17108-0125 with copies to opposing counsel.

If the Complainant does not file exceptions, there is a possibility that
if they later file an appeal of the Board=s Order to Commonwealth Court, they
may be subiect to a successful Motion to Quash the appeal.

Very truly yours,

ESF/ksh Edwar S. Flnkelsteln
Enclosure
cc: Mary Myers, PSERS, Legal Division

Dana Wellner, Office of General Counsel via email
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1% *thomés “A. Kline !(“Claimant”) ‘was employed by'the’
Delaware County Intermediate “Unit (“DELCO IU”) in September
1998. (Stipulation of Fact, N.T.'5)"

3.7 Claimant’s iast ‘day of actiVe service with'the DELCO IU
was'on Jufe 142002, - (stipulation of Fact, N.T. 5-6) '

"3, “Claimant ‘received the same salary of $2,743.00 per  * ‘-
month from January 2002 through August 2002: ' {PSERS Exhibit 4:"7

‘ot

N.T. 32) % 5 Ty e g
SESE T p117of the salary Clalmant ‘received from' January 2002
through August ‘2002 'was  from the DELCO IU. (PSERS Exhibit 4;°

N.T. 32) R A S AT
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5. Dur;ngt;he summe£.qf 2002,.Fhefdigiﬁ;htﬂinterviewed for
a position at the Lower Merion School District (“Lower Merion”).
{N.T. 6) The interview was;heid onlogfagéﬁt 3ﬁly§23, 2002 and
Lower Merion orally offered Claimant a pésitionjéh or about July

25, 2002. (N.T. 6)

6. The Claimant tendered his fesignatioﬁ to theé DELCO IU

t A e P R H U BT

on July 25, 2002.

7. The Lower Merion School Distridt Board of School
Directors did not approve the'Claimaﬁt}SJeméldﬁﬁént until their
August 19, 2002 Board meeting. -(Claimaﬁt Exhibit 1) Claimant
began working at LQWG¥5M€149359H:AQQUSEH19L;%Q02- (N.T. 10)

8. Claimant was a ten over ;ygLyé,xeacher, meaning that he
earned and was employed by the DELCO IU for a 12,mont§;yea;,
even though he only had to perform peach;ng sqgvice_qgring thq!,.
regular school year of September‘throggh_June. (N.T. 30).,

9. Claimant received the balance of his contract salary
with the DELCO IU during the summerof.2002 so.that he was paid
from September 2001 through August 2Q02;under his_coptrqctiyith
thg DELCO TU. (N.T. 32}

10. When Claimant began teaching at Lower Merion and,{
receivgd his first pay in Septempeglzoozﬂh;here was an‘incrgase
in his salary.over what he was paid by the DELCO.IU., (PSERS. .

Exhibit 4; N.T. 32)



11. Because Claimant earned and was paid the same salary

LW K

from the DELCO IU from January to Rugust 2002, PSERS treats the

salary he received during that period as part of thé 2001-2002
school year for which he received a ﬁull year of service credit,
as though he worked during July and August 2002 for the DELCO
I0. (PSERS Exhibit 4; N.T. 33-34)

12. Wwhen Claimant began working at Loger’Meriop, he was
treated as a T-D Class employee with_Class f—b withholdings
deducted from his pay checks until on or about January 4, 2006
when PSERS notif%ed him that there had been‘an error.' (N.T.JlO)

13. PSERS subsequently returned meonies to Claimant and |
informed him of their position that he should have been a Class
CT-C. (N.T. 11) .

14. Up until August £002, where Claimant’s salary is shown
as $2,743.00( his salary was still being paid by t?g DELCO_IU;
then in September 2002, Claimant’s salary was reported to PSERS
as $4,118 by his new employer, Lower Merion. (PSERS Exhibit 4;
N.T. 31-32) | |

15. Claimant was still being paid b? the DE#CO IU in
August 2002. (N.T. 32)

16. PSRES placed Claimant inté Class T-C and he requested
fo have his membership reclassified as Class T-D. (PSERS

Exhibit 1) PSERS denied this request in a letter dated April

10, 2007.” (PSERS Exhibit 1) In that letter, PSERS Executive
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Director, Jeffrey B. Clay, explained that PSERS denied
Claimant’s reqﬁest because there was no‘break in his seivice
sufficient for him to rehew his meﬁbership in PSERS as a Class
f-D member. This letter made reference to PSERS’ 90-day break
in service policy, statihg-that “[b]ecause.there was an
arrangement of employment to begin within 90-calendar days, you
do not meé£ the 90-day break in sérvice policy.” PSERS
therefore determined that the Claimant would retain his
membership in Class T-C. The Claimant appealed this dééisiOn
and the matter is now before the PSERS independent Hearing
Examiner, Edward S. Finkelstein, Esq.

17. During the third quarter of 2002, ESERS received
contributions to the Claimant’s retirement account from both the
DELCO IU and Lower Merion. (PSERS Exhibits 3, 4; N.T. 28)

18, ﬁichelle Selleré, the fetirement administrator with
PSERS, testified that there was no break in contributions
received by PSERS for the Claimant’s account or in the
Claimant’s membership in PSERS during the summer of 2002. (N.T.
32, 34, 35)

19. The Claimant’s resignation letter confirmed that he
resigned “to take a similar position with the Lower Merion
School District.” (PSERS Exhibit 2)

20. The reason given the Executive Staff Review Committee

for denying Claimant his request to elect Class T-D membership
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upon h;g terminapion from the DELCO IU and employment by Lower
Merion was that Claimant “accepted employment with the Lower
Merion SD before resigning his position with the DELCO IU.
It was only after [C]laimant had been offered a position that
[he] submitted [his] resignation to the DELCO IU dated July 25,
2002.” (PSERS Exhibit 1)
ISSUE:  Should the Claimant be treated as a Class T-D member
' " " of PSERS as a result of his employment with the Lower
Merion School District pursuant to 24 Pa. C.S. Section
8505(c) (1)?
' DISCUSSION

The Claimant began his employment with the DELCO IU in
September 1998 and as a result was an active member in PSERS.
The Claimant’s last day of active service with the DELCO IU was
on June 14, 2002. Hdwever; the Claimant did not notify the
DELCO IU that he was resigning until he submitted a written
statement of fesigﬁation to the DELCO IU on July 25, 2002. This
statement of resignation specifically noted that the Claimant
was leaving “to take a'similar'position with the Lower Merion
School District.” The Claimant interviewed for the position at
the Lower Merion School District on July 23, 2002 and prior to
his submitting his letter of resignation and had received a
verbal commitment to hire him for the fall 2002 school year.

The Claimant received the same salary of $2,743.00 per
month from January'2002 through August 2002 from the DELCO IU.

While employed by the DELCO IU, the Claimant was a 10 over 12

-5-



teacher, meaning that he earned and was employed by the DELCO IU
for a 12 month year, even though he only had to perform teaching
service during the regular school year from September through
June.

The Lower Merion School District Board of School Directors
did not formally approve the Claimant’s employment until its
August 19, 2002 Board meeting. When the Claimént began teaching
at Lower Merion he received his first pay ini§eptembér:2002
which was an ‘increase in salary over_what he wa; paid by the
DELCO IU. When Claimant began teaching‘at Lower Merion, he was
treated as a Class T-D member with Class T-D withholdings
deducted from his pay ghecks until on dr aboyt January 4, 2006
when PSERS notified him that there had been an error. PSERS
subsequently returned monies to Claimant and informed him of
their position that he should have been in Class T-C.

The DELCO IU repo;ted_to PSERS paying salary to the
Claimaqt for July and August 2002 and Lower Merion reported
paying Claimant in September 2002 at the rate of $4,118.00 per
month.

After PSERS noted its error and placed the Claimant ;nto
Class T-C service, he filed a formal request with PSERS to haye
his membership reclassified as Class T-D. 'PSERS denied this
request in a letter dated April 10, 2007. In that letter,

PSERS’ Executive Director, Jeffrey B. Clay, explained that PSERS
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denigd‘Claimant's request because there was no break in his
service, suﬁfiqienp for him to renew his membg;sq;p in PSERS as a
Class T-D member. Thig };tter made refgrence to PSERS 90-day
break in service policy, stating that “[b)ecause there was an
arrﬁngement of emp%oxment_to begin within 90-calendar days, you
do not meet the 90-day break in service policy.” PSERS
therefore determined that the Clgimant woqld retain his
mempgfshiplipgglaﬁs.T—Cn r?bewgp;il;lq,_ZOQT:deniql of his
request for Class T-D servicg was ?éviewed by the PSERS

Executive Staff Review Committee and its decision noted that the

1

Claimant’s request to elgct‘Qlasilq-D”membership was being
dqqied.gecqugg Claimant “accepted employment with the Lower
Merion thbefo;qﬁ;efggning his position with the DELCO IU. . .It
was only_aﬁtg;t[CJla;mqnt gad been offered.a positiq? that {be]r_
submitteq [Qis] resignation to the DELCO IU dated July 25,

2002.”

B, -t .t . P R AL ty .

In support oﬁ his pqsition, the Claimant cites the Hearing
Examiner to the Barbadoro case which this Hearing Examiner also,
pa:ti?igateq ig. In Barbadofo,.thé member had actually resigned
his position with his current school district and then 5egan
looking for,a_new position which he subsequently found during
‘the summer. asha resul;, the Hearing ExaQiner recommended to
the Boa;qv§hqg Mr. Barbadoro had a break in service due to his
boqa_gidel¥¢§}gqq;iqn_gg§qr‘QQ havingug new position and

-7-



therefore he should be entitled, pursuant to 24 Pa.C.S. Section
8305(c)]i), to elect Class T-D membership. Claimant asserts
that he afso héd a bréak iﬂ service becausé he resfgnedlén July
25, 2002, and his appoiritment as a teacher for the Lower Merion
Schoodl District was not formally éppioved'ﬁﬁfil ‘the ‘Lower Méridn’
School District Board of Directors formally aépfovéd his hiring
at its meeting on Aﬁghst 19, 2002. s s

At the time of the'Barbadofo'deéision, PSERS had a 90—da§
rule that if a member left one school district and was hiréd by
anothéf school district witﬁiﬁiéoldays;'PéERS ﬁoulé~c0nside£i
that they had no break in service. 'The reason for that pdiiéy
was to assist both members and ‘school diétffcts'ﬁﬁefé'it'ﬁaé not
uncommon for a teacher to switch positionsif£5m'oné échoal
district to another and the member wouldlghéh‘therefcré'ndt:losek
any retifémeﬂt credif as a result and it;wduld”iigﬁfég'tﬁé IR
burden on PSERS of disenrolling and then re-enrolling teachers
into PSERS. It was determined by the PSERS Board that the 90-
day fule'éﬁdﬁid not apbly ih Eafbaddré and PSERSﬁis:not aépi§ing
the 90-day rule in this case either, contrary to the Claimant’s
assertion that it is. ' )

The test that PSERS is applying in this case is “whether
there is a bona fide break in service—even if less than'90;aays—

with no pre-arranged employment with a new school employer™"

before a member’s termination with the current employer. PSERS

g



asserts that only if there is no pre-arranged employment, can

the Retirement Cq@e1be construeo.tq‘allom‘a school employee like

Claimant to “become a school employee and an ec;1ve|member under

24 Pa. C.S. Sectlon 8305(c)(1)”

+

PSERS asserts that Claimant’s transition from the DELCO 1IU
~y . IR & . E [ P AR . .

under a pre-arranged agreement of employment with the Lower
Merion School District is a tgtally.seamlefg_transipion_forl

. -

PSERS purposes, and (unlike Mr. Barbadoro), Claimant retained
PO N I i C v

Yeee el . it I ; . r. ied
Pt HEFIE | P S ' ! f Lo N

his status as a school employee and an active member throughout

the transrtlon and did not “become a school employee and an_

i - t PR
e [NV Ve _J - -
' :

active member” durlng the traqetglon as requlred by 24 Pa C S'n;
Section 8305(c) (1), but was a school employee and an active
memper'throqghout“theptranqitlom,

PSERS citee Webster’s Nlnth New Collegiate Dictionary (1988
ed.) for the deflnltlon of “become” whlch is “to come into

4= ~ i -4 ' A

existence?, “to come to bef. Based on this definition, PSERS,
asserts that the Claimant did not "“become a school employee and
an actlmelmemherﬁlhy virtue of hleqemploymeht with the Lower
Merion School District because he had been gffered and accepted
that position prior to his resignation from the DELCO IU. The
Hearinéﬁ;xamlmer;égreee Ehe;uhhlsfgéeé preoenhs'a substantial
oifference‘from'the“fact'sl;uatioh‘in;BerbaQOro.

The Claimant argues that he.did not actually become an

employee of the Lower Merlon School Dlstrlct untll hlS

-9-



appointment was approvéd‘by the Lower Merion School District
Board of Directors on August 19, é002. In supﬁ%ﬁt of that

argument, the Claimant cites Waltman v. Albany “Twp. School

Dist., 64 Pa. Super. 458 (1915) (Holding that thé appointment of
a teééhef is not valid until.there héé beeﬁié vaté ofﬁtﬁé'uq

majority of members of the board of school ‘directors.); Potts v.

School Dist. Of Penn Twp., 193 A. 290 (Pa. Super. 1937) (Holding

that a basic requirement of the employmenﬁlbf a puﬁlicrséhool g
teacher is appeointment by'the board of school directors.). See

also Preston v. Saucon Valley School Dist., 666 A.2d 1120 (Pa.

t P

Cmwlth. 1995) (A school boééd'é.failure to vote pﬁblicly on
salary increase rendered it unenforceable.).. There is no
evidence in the record that the Claimant éouldhggﬁrhavé resigned
had he ﬁot been acceptéd for Hiring by the'ﬁower Merion School
District prior to Jﬁly 25, 26b2nélthougﬁ théldiéiméﬁtrbﬁvioésfy
underséédd that his contract would actually have to Be'forﬁéiiy'
approved by'éhe‘Lower Merion Séhool Diétriét Bé&rd.df bireétors
before he;couid become én emplo&ee of that school districﬁj
According to 24 P.S. Section 5-508,

“The affirmative vote of a majority of all the

.members of the board of school directors in_every

school district, duly recorded, showing how each

member voted, shall be required in order to take
action on ‘the following subjects: --

P IR

appointing or dismissing district superintendents,
assistant district superintendents, associate

-'10-



.superintendents, principals and teachers.” (emphasis
. added) ¥, . N J - .

PSERS’ position is that because the Claimant had a pre-
arrénged empléymeﬂt relétionship witﬁ the ‘Lower Merion School
District, even though his contract had not been formally
approved by the Lower Merion School District Board of Directors,
his membership in PSERS continued without a break in service.
Without é break in service, the Claimant could not “become” a-
school employee and an active member under 24 Pa.C.S. Section’
8305(c) (1). To follow the Claimant’s ‘logic, any teacher that
had not previously elected Class T-D status could make a pre-
arrangement with their existing school district to resign and beé
re-employed by their school district. Obviously that would
totally defeat the purpose-of 24 Pa.C.S. Section 8305(c) (1) and
even more importantly, the provisions set forth by the
Legislature 'when it'created Class T-D membership and the
procedures for Class T-C members to elect T-D status.

" Due'to the passage of Act 2001-9, and litigation that
followed, all Class T-C members who wanted tc become Class T-D
members had to elect to dd so by December 31, 2001. There
obvidﬁsly would have been no reason to set forth the December
31, 2002 deadline requiréﬂent if fhe Claimant’s reasoning is to
be followed. The members would not have had to make the
election in 2001. Rather, whenever they wanted to make the

election all they would have to do, according to Claimant’s

-11-



argument, is to set up a.pre-afrangement with their current
employer to resign and be re-hired. This then would evi;qe;ate
the requirements set fprth in 2001 to gﬁange from g}ass T'Q:Fq_fu
Class T-D membership.
If Claimant would have proven that his hiring by the que{
Merion, School District was not at gll a foregone conclusion by
July 25, 2002, then the pre-arranged issue might be different.
However, clearly the Claimant believed as did thg appropriate
officials at the Lower Merion School District tbat the Claimant
had a teaching position with that schooi district for the fall
2002 sghoq%'year as of Ju}y 25ﬂ-2002':LTth distinct;on;clggr;y'
distinguishes this case from the Barbadoro case. Therefore, the
request of the Clgimagt foF_Class ?—D mgmbgrship_for his Cel
employment by the Lower Merion‘School District should be denied.
In making this recqmmendation,.the Hearing Examiner is not
relying on the “90-day rule”, nor is PSERS, but rather the pre-
arranged employment situation tha; the Claimant hadgon_JulyCZS,
2002. There is no indication in the record that the Claimant
would have retired on July 25, 2002 if he did not have the
agreement of the staff at the Lower Merion School District that
he had a pqsition effective_Sep;em@er 2002. He therefo;e di@

b

not “become” a school employee as he had continuously been one.
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1. A person that becomes a school employee and an actlve

tahl

mengEL N on or after the effectlve date of this subsectlon,
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[July,lJ“ZOOLL.spng;bg.cggssgf;%dfas:a_Class T-D member .upon

payment of regular member contributions.” 24 Pa.C.S. Section

~

8305 (c), (1),

SemnaoT W Gpe e g Ees B R

2. Cla;mant 1s not “a erson who becomes a school
X -3 Perso
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employee. . . on or after qu}yﬁ}, 2001]” because he was an
employee of the DELCQ IU rece1v1ng compensatlon and beneflts

LA Y

until‘highsqqmlgss, pre-arranged and overlapping employment

v
SRR

-------

his congract_%%}ﬁugugy 19, ZQOQ{ ‘24 ?a,cm§; §eqtiqnw8§05(c)ﬁ1).
3."Ci;i$;;t had a p;efiﬁ;aqggq‘pogéqioq Liped:up_with_phe
Lower Merion School District at the time he filed his |
resignation letter with th?y?ﬁﬁﬁ?gégk;ﬁ}d not miss a paycheck or
any employment benefits from his last day of active service with
the DELCO IU on June 14, 2002 until he began employment with the
Lower Merion School District on August 27,_2002 af;erﬂh%q
contract wééj;é§%§i§§i£¥;§§éE;School District’s Bo;rd of
Directors on August 19, 2002.
l 4. The reason Claimant did not become an active school

employee after July 1, 2001 is because he was already a school

employee and an active member of the DELCO IU continuously

L |
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receiving salary and benefits until his employment with the
Lower Merion School Disefiéfiw PR

5. Claimant had theé 0Pp°r€hnit§'E6‘§}eéeht‘féstimony’
conderning his resignation from the BELCO IU afd ‘the fact tHat he
had not already taken a position’ With'“thé Lowef Mérion School **
Distriét and failed to do sb. e g e

6. The Claimant had‘a pre-arranged employment with "the
Lower Meriéh'§éhoolhbiétr$cgﬂgt'ﬁﬁélfiﬁé the Claimant ‘submitted
his resignation to the DELCOLIU’onvjﬁi§ éSfHZOOQ. S TG

7. 'PSERS is entitled to an adverse inferéice that there '

was a pre-arranged employment situation with the Lower Mérion

. : Y T A I AT O ‘;.f" Ty - N sl K T o “..,‘? ot
School District at the time the ¢laimart éubmlttgd his
résignation with the DELCO IU on July 25, 2002. “Midgette v.
Goodman, 771 A.2d 775 (Pé.'Super.'éOOIj.

T e . i o S R ¢ T T A N
The Claimant's request to elect Class T-D status should be denied.
Dated: February 26, 2008 W 5/7‘»@&
oo _ L ] Edward S Flnkelsteln
‘ Hearing Examiner "
.o i L) h
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